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II

1,

1L

THE PARTIES

The Union Cycliste Internationale (hereinafter: “UCI”) is a non-governmental association
of national cycling federations recognized as the international federation governing the
sport of cycling in all its forms, with its registered office in Aigle, Switzerland.

The World Anti-Doping Agency (hereinafter: “WADA”) is the independent international
anti-doping agency, constituted as a private law foundation under Swiss Law with its seat
in Lausanne, Switzerland, and having its headquarters in Montreal, Canada, which aim is
to promote, coordinate and monitor, on an international level, the fight against doping in
spotts in all its forms. ‘

Mr Alberto Contador Velasco (hereinafter: “Mr Contador” or the “Athlete”) is a
professional cyclist of the elite category and has the Spanish nationality. He is an Elite Pro
license holder (n°2247396) and is currently a rider of the Saxo Bank Sungard ProTeam.

The Real Federacién Espafiola de Ciclismo (hereinafter: the “REFEC”) is the governing
body of cycling in Spain with its headquarters in Madrid, Spain. The RFEC is a member of
the UCL

FACTUAL BACKGROUND

Below is a summary of the main relevant facts, as established on the basis of the parties’
written submissions, the testimonies given at the hearing and the pleadings.

This background and summary is made for the sole purpose of providing a synopsis of the
matter in dispute. Further details of the parties’ factual allegations and legal arguments are
examined, where relevant, in the sections of this award dedicated to the summary of the
parties’ contentions and in the legal discussion of the claims.

Mr Contador, then a member of the ProTeam Astana, participated in the 2010 Tour de
France, a stage race on the UCI’s international calendar that took place from 3 July to 25
July 2010. Mr Contador won the 2010 Tour de France.

On 21 July 2010, a rest day following the 16" stage of the 2010 Tour de France, the UCI

submitted Mr Contador to a urine doping test pursuant to the UCI Anti-Doping
Regulations (hereinafter: the “UCI ADR?”) between 20:20 and 20:30 in the city of Pau,

France'.

Mr Contador confirmed on the doping control form that this sample (Sample number
2512045) (hereinafter: the “Sample”) had been collected in accordance with the
regulations.

1 The Panel notes that in the appealed decision of 14 February 201 1, it is stated that the doping test took place at the
end of the 16 stage of the 2010 Tour de France, at precisely 19:35. However, according to the evidence provided by
WADA, 21 July was a rest day after the 16™ stage. From WADA’s evidence can be derived that the sample was taken
between 20:20 and 20:30, as confirmed by Mr Contador in his own statement.




CAS 2011/A/2384 UCI v. Alberto Contador Velasco & RFEC - Page 5

Tribunal Arbitral du Sport CAS 201 1/A/2386 WADA v. Alberto Contador Velasco & RFEC
Court of Arbitration for Sport

10.

11.

12,

13.

14.

13.

16.

17.

18.

The Athlete’s A Sample was analysed on 26 July 2010 at the WADA-accredited
Laboratory for Doping Analysis - German Sports University Cologne in Cologne,
Germany (hereinafier: the “Cologne Laboratory™). '

Tt resulted from the certificate of analysis of 19 August 2010 that Mr Contador’s A Sample
(A-2512045) contained clenbuterol in a concentration of 50 pg/mL. Clenbuterol is a
Prohibited Substance classified under Article S1.2 (other Anabolic Agents) of the 2010
WADA Prohibited Substances List.

On 24 August 2010, UCI informed Mr Contador by telephone of the adverse analytical
finding. Mr Contador was also informed that he was provisionally suspended from the date
of receipt of the official notification in accordance with Article 235 UCI ADR.
Furthermore, a meeting was arranged between UCI and Mr Contador on 26 August 2010.

The meeting of 26 August 2010 was arranged in order to deliver Mr Contador the official
notification of the adverse analytical finding, the full documentation package of the A
Sample analysis (Documentation Package A-2512045), the notification of the provisional
suspension and also to explain the management process of the case. On this occasion, Mr
Contador requested the opening and analysis of the B Sample (B-2512045) and
acknowledged the decision that he was provisionally suspended, During this meeting, the
Athlete explained that the origin of the Prohibited Substance must have been contaminated

meat.

On 8 September 2010, in the presence of Mir Contador’s representatives, Dr de Boer and
M Ramos, the B Sample analysis took place. The result of the Analysis of the B Sample
confirmed the A Sample result.

As a consequence of the low concentration of clenbuterol found in Mr Contador’s A and B
Samples and the fact that the samples that had been collected prior to 21 July 2010 did not
contain clenbuterol, the UCI, as well as WADA, decided to conduct a series of
investigations in an attempt to understand the finding obtained and, in particular, whether
the finding might indicate that other anti-doping violations could have been committed
than just the presence of clenbuterol.

Following WADA’s request, the Cologne Laboratory reanalysed three other urine samples
provided by Mr Contador during the 2010 Tour de France. The bodily samples of 22, 24
and 25 July 2010 showed further clenbuterol concentrations of 16 pg/mL, 7 pg/mL and 17
pg/mL respectively. A blood sample was also taken on Mr Contador on the morning of 20
July 2010. Such blood sample also contained clenbuterol at a concentration of around 1

- ug/mL.

On 30 September 2010, Mr Contador gave a press conference where he announced the
finding of a prohibited substance in one of the urine samples that he had provided during
the 2010 Tour de France,

Following the investigation conducted together with WADA (WADA issued a report on 5
November 2010), the UCI concluded that the file contained a sufficient basis to proceed
with the case as an apparent anti-doping rule violation. Therefore, by letter of 8 November
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19.

20.

21.
22.

23,

24,

23.

On 25 Jantary 2011, the examining judge of the CNCDD made a proposition to_ Mr

2010, and- pursuant to Article 234 UCI ADR, the UCI asked the RFEC fto initiate
disciplinary proceedings against Mr Contador.

PROCEEDINGS BEFORE THE CNCDD oF THE RFEC

On 10 November 2010, the acceptance of the documentation submitted by UCI led to the

fact -that the Comité Nacional de Competicion y Disciplina Deportiva (hereinafter: the

“CNCDD”) of the RFEC, which sanctioning responsibilities for the processing of this case
are delegated by said international organisation, agreed to the initiation of the Disciplinary
Proceeding with number 17/2010 against Mr Contador, for the alleged breach pursuant to
Article 21(1) and (2) UCI ADR.

On 11 November 2010, the examining judge of the RFEC filed the cotresponding
indictment: and Mr Contador was informed in person of both the initiation of the
disciplinaty procecdings and the indiciment.

On 26 November 2010, Mr Contador was heard by the CNCDD of the RFEC.

Taking into consideration the large number of technical, medical and scientific expert
reports brought by the Athlete’s defence that were admitted as evidence, and considering
that they were in contradiction with the reports brought by WADA and the UCI, the
CNCDD addressed several official letters to the UCI, WADA and the Spanish National
Anti-Dopirig Agency in order for them to conduct the technical (not juridical)
considerations they deemed convenient in relation to the repoits brought by Mr Contador.

This tequest for evidence was responded to with several reports by the Spanish National
Anti-Doping Ageney on 23 and 27 December 2010. The UCL, in turn, forwarded a letter to
the. examining judge on 20 December 2010, informing that it would not be able to comply

. with the. démand at least until 24 January 2011, On 25 January 2011, the UCI sent an -

mail requésting an extension of the time limit sine die. WADA on its side, on 12 January - -

12011, sent a letter to the competent body indicating that it would not deal with the demand

because it was not under its jurisdiction.

The. silenice of the UCI and WADA in relation to the request for documentary and
© gcientific: collaboration made by the CNCDD led the Examining Judge, and later on the
CNCDD to-conduct the preliminary investigation of the case and, respectively, to issue its

decision-solely on the notification of the adverse results and the evidence presented by the
Athlete.

Contador in the following terms:

“In accordance with the provisions of Article 297 of the ADR, Mr Alberto CONTADOR

. VELASCO; Holder of Elite Pro Licence no. 2247396, shall be IMPOSED A ONE-YEAR

LICENCE-SUSPENSION afier being found guilty for the violation of the anti-doping rules
stipulated.in Article 21.1 and 21.2 of the UCI's Anti-Doping Regulation, with the express

acknowledgment that no significant fault or negligence was committed on his part; the
" suspénsion! period shall commence August 26, 2010, and conclude August 26, 2011. This
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26.

27.

28,

sanction has been imposed as d résult-of the:presence of 50 pg/ml of CLENBUTEROL in
the cyclist’s system, which was"detected via a.doping control carried out by the UCI on
July 21, 2010, at the sixteenth stage of the 2010 Tour de France.

Pursuant to the provt'sionis"':b}*'%‘r'}‘\i%lé“ZS?.kZ‘ of the ADR, I hereby propose Mr.
Contador's individual results obtained in the 2010 Tour de France to be disqualified, as
well as any other results obtained b"y':ﬂ?ff{”Cbhtador after July 21, 2010.

In accordance with Article 275 ‘of He ADR, the cyclist shall bear the costs of the
proceedings (.)". SR

RN Ut

On 7 February 2011, Mr Contéd_d’r‘re'ﬁi’stéd"thq'pxjoposal made by the examining judge of
the CNCDD. R

On 14 Februaty 2011, the CNCDD" reribd:éifgd':é decision according to which Mr Contador
was acquitted (hereinafter: the “Decision™).

The motivation of the Decision m.ay“be _sur_ninarised as follows:

a)

b)

d)

There is a certain possibility that the clenbuterol detected in Mr Contador’s urine
may be due to, in a high perbenﬁﬁée of probabilities, the ingestion of contaminated
meat. The extremely small concénffation found in Mr Contador’s Sample could have
been due to food contamination and the reports submitted by WADA do not rule out
that possibility, only considerin‘g it unlikely. The rest of the possibilities considered
by the UCI, i.e. the blood transfusion ot the injection of micro doses, should not be
deemed as the most likely causcs of the adverse analytical finding.

Mr Contador should demonstratc that he did eat meat but also that this meat
contained the prohibited substahce ‘and that said substance appeared in the adverse
analytical finding that prompts thé initiation of the procedure against Mr Contador.
However, this proof is impossible smce the element of evidence has disappeared.

Taking into consideration the fair balance and the documentation which dismiss the
possibility that the presence of the. prohibited substance is due to voluntary doping
and to the use of vitamin supplements, micro doses or blood transfusions, it is
considered that the ingestiéii d:f‘ ‘ééﬁt'é;ﬁinatéd meat is the most probable cause for the
adverse analytical fmding‘.: Infact, ’Eﬁé!éHCDD relies on the following elements: few
controls carried out on animafs ih ‘felation with the total cattle of the European
Union, rendering the Eurdpé_éﬁ'f]ﬁ%ﬁ*s teports inconclusive; all the tests run on Mr
Contador prior to 21 JuI'j;r":'fi'O'll were negative; the very low concentration of
clenbuterol found in Mr Coritador’s Sample which prevents the effect of enhancing
ones sports performance. ik B dhn S

It is obvious that the diet 6f an-athléte contains meat products on a regular basis and
its ingestion within the Fuibpéan’ [niien-has to be considered safe. Therefore, it is
possible to think that Mr/Coatadof did" hot know or suspect, even exercising the
maximum. prudence, thatihelate./meat-contaminated with a prohibited substance.
Also; one:cannot prevent-afy athleté:to.cat meat. The CNCDD relied on the award in

R T R R
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IV.

29.

30.

31.

32.

33.

34,

the CAS cases CAS 2009/4/1926 ITF v. Richard Gasquet and CAS 2009/4/1930
WADA v. ITF & Richard Gasquet. '

e) Furthermore, the CNCDD insists that the extremely small amount found has not
enhanced the sporting performance, that on previous days the findings in the samples
were negative, that no blood sransfusion was traced on the Athlete’s biological
passport and that he underwent dozens of analyses during the season, all of them
with negative findings.

f)  All this led the CNCDD of the RFEC to the conclusion that, with a great probability,
the positive test was a consequence of cating contaminated food, and this fact cannot
be considered as a negligent behaviour, due to the facts already explained.

PROCEEDINGS BEFORE THE COURT OF ARBITRATION FOR SPORT

On 24 March 2011, the UCI filed an appeal at the Court of Arbitration for Sport
(hereinafter: the “CAS”) against Mr Contador and the RFEC with respect to the Decision
pursuant to the Code of Sports-related Arbitration 2010 edition (hereinafter: the “Code”).

In its statement of appeal, the UCI nominated Dr Quentin Byrne-Sutton, attorney-at-law in
Geneva, Switzerland, as arbitrator.

On 29 March 2011, WADA filed an appeal at the CAS against Mr Contador and the RFEC

with respect to the Decision pursuant to the Code. In its statement of appeal, WADA

nominated Dr Quentin Byrne-Sutton as arbitrator.

On 29 March 2011, the UCY, following the CAS Court Office’s suggestion, agreed to have

a procedural calendar set in order to facilitate the resolution of the dispute within the time

limit provided by Article R59 of the Code and before the start of the 2011 Tour de France.

The UCI requested the following: ' -

a) the appeal proceedings CAS 2011/4/2384 UCI v. Contador & RFEC and CAS
2001/4/2386 WADA v. Contador & RFEC be consolidated since they both concern
the Decision;

b) the deadline for the UCI and WADA to file their appeal briefs be set on 18 April
2011; '

¢) the deadline for the Respondents to file their answers be sent on 16 May 2011;
d)  ahearing be scheduled during the week of 6 June 2011.

On 30 March 2011, WADA informed the CA_S Court Office that it accepted the calendar
proposed by the UCIL.

On 31 March 2011, the CAS Court Office suspended the time Timit for the UCI to file its
appeal brief pending an agreement of the parties or a decision from the President of the
CAS Appeals Arbitration Division, or his Deputy, on the issues of the consolidation and of

the procedural calendar.
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35.

36.

37.

38.

39.

On 1 April 2011, Mr Contador agreed to the consolidation of the appeal proceedings CAS
2011/4/2384 UCI v. Contador & RFEC and CAS 2001/4/2386 WADA v. Contador &
RFEC. With respect to the procedural calendar, Mr Contador did not object to the fact that
the Appellants file their appeal briefs by 18 April 2011 provided that he be granted an
extension of time of 54 days from the receipt of the appeal bricfs to file his answer. In fact,
Mt Contador argued that such an extension corresponded to the amount of time the UCI
had been granted to file its appeal brief (54 days from the receipt of the complete case file
from the RFEC). Mr Contador also indicated that “it would be futile to attempt to fix a
hearing date at such an early stage of the proceedings”. '

On 1 April 2011, the RFEC informed the CAS Court Office that it agreed to the
consolidation of the cases CAS 2011/4/2384 UCI v. Contador & RFEC and CAS
2001/4/2386 WADA v. Contador & RFEC. Regarding the procedural calendar, the RFEC
indicated that it agreed that the Appellants’ appeal briefs be filed by 18 April 2011
provided that it is granted an extension of its deadline to file the answer. The RFEC also
considered that a hearing date shall be fixed once the answers are filed,

On 4 April 2011, the UCI filed its position with respect to Mt Contador’s request of 1
Aptil 2011. Tt considered that its suggested procedural calendar was reasonable and fair
and therefore objected to Mr Confador’s request. The UCI argued that the procedural
calendar has to be based upon the date on which it filed its statement of appeal, i.e. 24
March 2011. According to the UCJ, should the deadline for the UCI be fixed on 18 April
2011 and the deadline for Mr Contador on 16 May 2011, the latter will have had four
weeks to file his answer and the UCI would have had less than four weeks to file its appeal
brief. However and notwithstanding the above, the UCI considered that Mr Contador could
be granted more time than until 16 May 2011 to file his answer provided that such answer
is filed 10 days prior to the hearing. The UCI reminded that it is impoxtant to have the
proceedings terminated before the 2011 Tour de France.

On 4 April 2011, WADA considered that Mr Contador’s request concerning the filing of
his answer could not be accepted as it considered that under the procedural calendar
proposed by the UCI, Mr Contador would already have one full month to prepare his
answer. In this respect, WADA indicated it conceded to file its appeal brief before the
expiry of its deadline (26 April 2011). However, and notwithstanding this position, WADA
indicated it would not object to an extension of the deadline to file the answers after 16
May 2011 provided that the answers are filed at least 10 days before the hearing and the
hearing is scheduled before mid-June 2011 so that an award can be rendered before the
2011 Tour de France.

On 4 April 2011, following the parties’ agreement, the CAS Court Office informed that
both appeals shall be consolidated and be heard by the same Panel. Furthermore, the CAS
Court Office informed the parties that all their letters on the procedural calendar were
forwarded to the President of the CAS Appeals Arbitration Division, or his Deputy, in
order for a decision to be taken in this respect. o
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40.

41.

42,

43,

44,

45,

46,

47.

48.

49,

On 5 April 2011, the CAS Court Office informed the parties that the Deputy President of
the CAS Appeals Arbitration Division had decided to fix the deadline for the Appellants
appeal briefs on 18 April 2011, i.e. an extension of 14 days for the UCI and a reduction of
6 days for WADA. Moreover, the Deputy President of the CAS Appeals Arbitration
Division had decided that since the parties did not agree on a full procedural calendar, it
will be for the Panel, once constituted, to decide on the Respondents’ requested extension
of the time limit to file the answers.

In the same letter, the CAS Court Office invited the parties, in otder to avoid any difficulty
with the scheduling of the hearing, to indicate any date(s) between 6 and 17 June 2011 on
which they would not be available. '

On 11 April 2011, both Appellants pfovided the CAS Court Office with the dates on which
they would not be available for a hearing between 6 and 17 June 2011,

On 11 April 2011, Mr Contador informed the CAS Coust Office that the Respondents
jointly nominated Prof. Ulrich Haas, Professor in Zurich, Switzerland, as arbitrator.

In the same letter, Mr Contador indicated it is impossible for him to provide any dates on
which he would be available for a hearing, at such an early stage.

On 11 April 2011, the RFEC confirmed that the Respondents jointly nominated Prof.
Ulrich Haas as arbitrator. The RFEC also reminded it considered that it was premature, at
this stage, to fix a hearing date.

In another letter of the same day, the RFEC requested that Dr Byrne-Sutton, arbitrator
nominated by the Appellants, disclose the number of cases in which he was nominated by
an anti-doping organization or any other party acling against a person accused of having
committed an anti-doping violation since the enactment of the World Anti-Doping Code
(hereinafter referred to as “WADC”), and the number of cases in which he was appointed
as a CAS arbitrator by a party represented by the Counsel for WADA or the latter’s law
firm.

On 12 April 2011, the CAS Court Office wrote to the parties reminding them that pursuant
to its letter of 5 April 2011, the CAS did not intend to fix the hearing date at this stage but
only to enquire about the parties’ unavailability for the period between 6 and 17 June 2011
in order to reduce the number of possible dates, to invite the parties to prov1s10nally save
the date(s) and to inform the potential witnesses and experts accordingly. The Respondents
were reminded once again that such dates are tentative dates only and that they may be
cancelled depending on the circumstances of the procedure. Consequently, the parties were
requested to provisionally book the following dates for a heating to be held in Lausanne: 7-
8-9 and 13 June 2011. :

On 18 April 2011, the CAS Court Office sent to the parties the “Acceptance and Statement
of Independence” forms completed and signed by Dr Byrne-Sutton and Prof. Haas.

On 18 April 2011, both the UCI and WADA filed their respective appeal briefs.
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50.

51,

52.

53.

54.

55.
56.

57.

38,

On 20 April 2011, pursuant to Article R54 of the Code, and on behalf of the Deputy
President of the CAS Appeals Arbitration Division, the CAS Court Office informed the
parties that the Panel appointed to decide the present matter was constituted by:

»  Mr Efraim Barak, attorney-at-law in Tel-Aviv, Isracl, as President;
»  Dr Quentin Byrne-Sutton, attorney-at-law in Geneva, Switzerland; and
»  Mr Ulrich Haas, Professor in Zurich, Switzerland, as arbitrators.

At that stage, the file has not been transferred to the Panel.

On 26 April 2011, Mr Contador filed with the CAS a petition for challenge of the
nomination of Dr Byrne-Sutton, pursuant to Article R34 of the Code.

On 27 April 2011, the CAS Court Office granted the UCI, WADA and the RFEC a
deadline of 5 days to comment on the petition filed by Mr Contador. The same deadline
was granted to the Panel members to provide their position.

On 28 April 2011, Mr Contador’s Counsel informed the CAS Court Office that he
considered that the appeal briefs from the Appellants were received by him on 26 April
2011 and not on 21 April 2011, as the appeal briefs were delivered at 22:30 London time
on 21 April 2011, i.e. during the Easter holidays break, and received by a security guard
who is not an employee of Mr Contador’s Counsel’s law firm. Therefore, should it be
considered that the receipt date of the appeals briefs is 21 April 2011, Mr Contador
requested an extension of five days to file his answer, to be added to the extension he
previously requested in his letter of 1 April 2011.

On 4 May 2011, the ICAS Board rendered its decision on petition for challenge rejecting
Mr Contador’s challenge against the nomination of Dr Byrne-Sutton filed on 26 April
2011.

On 4 May 2011, the file has been transferred to the Panel.

On 10 May 2011, the Panel rendered its decision on the Respondents’ requests for an
extension to submit their answers, granting them until 27 May 2011. Also, the Panel
rejected a request for disclosure from the RFEC and requested the parties to provisionally
reserve the dates of 6, 7, 8, 15 and 16 June 2011 for the holding of a hearing.

On 11 May 2011, WADA informed the CAS Cout Office that it would be available for a
hearing on 6, 7 and 8 June 2011, For 15 and 16 June 2011, WADA indicated it would not
be convenient as some of its representatives and witnesses would not be able to attend.
Moreover, together with its correspondence, WADA filed the testimony of an
anonymous/protected witness as announced in its appeal brief, together with a suggestion
of the modalities of his/her examination.

On 16 May 2011, the RFEC indicated that it is impossible for it to determine a date at this
stage, prior to the filing of the answers by the Respondents, due to the extensive expert
evidence produced by the Appellants and the factual and legal arguments the latter raised
in their appeal briefs. The RFEC considered that under those circumstances, an extension
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59.

60.

61.

62,

63.

of its time limit to file its answer will likely be requested. Nonetheless, the RFEC indicated
it would be available only on 15 and 16 June 2011.

On the same date, Mr Contador, based on the fact that the Appellants filed evidence not
previously submitted in the first instance proceedings, filed a “Request for Further
Information” and indicated he could not proceed with the preparation of his answer until
receipt of the information sought. Mr Contador therefore requested that the deadline for
filing of his answer be suspended pending disclosure of the information sought. With
respect to the hearing dates, Mr Contador indicated that he is not available to attend any
hearing on 6, 7 and 8 June 2011 due to the unavailability of one of his key witnesses, of his
Swiss law Counsel and his Spanish Counsel. Mr Contador nevertheless indicated that 15
and 16 June 2011 would be mote convenient, however specifying that a two-day hearing is
not likely to be sufficient given that the Appellants called nine witnesses and that he
expected to call 14 to 18 witnesses. In this respect, he considered it impossible to organise
such hearing for 15 June 2011 within such a short deadline. Finally, Mr Contador
considered it unrealistic to fix a hearing in June 2011 as it would seriously prejudice his
defence: the Appellants® arguments being founded on complicated scientific issues which
can only be addressed by the production of a considerable amount of evidence in reply. In
any event, Mr Contador considered that any result he could achieve during the 2011 Tour
de France would be reversible.

On 18 May 2011, the Panel decided that Mr Contador’s request to suspend the deadline for

the filing of his answer was, at this stage, denied. This decision was subject to
reconsideration after the Panel issued its decision with regard to Mr Contador’s request for

" further information.

On 19 May 2011, the Panel convened the parties to a hearing to be held on 6, 7 and 8 June
2011, and if necessary on 15 and 16 June 2011. The Panel indicated it shall accommodate
the partics’ and their witnesses’/experts’ availabilities. Also, the parties were requested to
file all further and final requests for disclosure that they may have by 23 May 2011, save
for exceptional circumstances.

On 19 May 2011, WADA informed the CAS Court Office that it would, together with the
UCT, provide Mr Contador with the information he requested (save for one of the requests
due to confidentiality reasons, however agreeing to an alternative solution). Moreover,
WADA agreed that it was unlikely that the parties would be ready for a hearing in June
2011 considering Mr Contador’s request for further information. WADA pointed out that
should the communication of the requested documents be delayed, it would not object to a
postponement of the hearing,

On 20 May 2011, the UCI confirmed it accepted to provide the information requested by
Mr Contador in his request for further information, save for one of the requests, to the
extent that such information is available to it or can be obtained. The UCI indicated it
would provide such information as soon as possible, in order to allow the hearing in June
2011, In this respect, the UCI underlined that one of the requested documents could have
been requested as from 8 September 2010 and that, therefore, the time required to produce
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such document cannot be invoked for extending the deadline for the filing of Mr
Contador’s answer or for postponing the hearing.

On the same date, the RFEC sent a letter to the CAS Court Office requesting that the Panel
reconsiders its decision on the hearing dates given that, as it wished to remind the Panel,
the RFEC was not available on 8 June 2011.

On 24 May 2011, the UCI provided part of the information requested by Mr Contador in
his request for further information of 16 May 2011 and indicated that it would provide the
remaining information as soon as possible.

On 25 May 2011, following a request from the patties, a conference call was held between
the President of the Panel, on behalf of the Panel, and the parties. During this conference
call, the following was agreed:

a)  The hearing scheduled on 6, 7 and 8 June 2011 is cancelled.
b)  The hearing shall be provisionally fixed on 1, 2 and 3 August 2011.

¢)  The Panel shall fix the deadlines for the submission of the Respondents’ answers and
for the parties’ to file any interim requests once the UCI has provided the remaining
information requested by Mr Contador in his request for further information of 16
May 2011.

On 26 May 2011, the Panel requesied the UCI and the Respondents to provide their
position with respect to WADA’s request concerning the protected witness and the
modalities of his/her examination.

On the same date, the UCI informed the CAS Court Office that it had no objection to
WADA'’s request concerning the protected witness.

On 30 May 2011, all the parties confirmed their availability for a hearing on 1, 2 and 3
August 2011, and the parties were convened by the CAS Court Office on 31 May 2011.

On 31 May 2011, both Respondents filed their comments on WADA’s request concerning
the protected witness, objecting to such request. On 3 June 2011, WADA filed
complementary obscrvations on this issue. On 5 June 2011, Mr Contador answered
WADA’s complementary observations and repeated its request that the examination of the
protected witness be declared inadmissible. On 7 June 2011, the UCI also filed additional
comments on this issue following Mr Contador’s letters of 31 May and 5 June 2011.

On 26, 27, 30 May and 6 June 2011, the UCI provided the remaining information
requested by Mr Contador in his request for further information of 16 May 2011 and to
which the Appellants agreed.

On 6 June 2011, Mr Contador prepared a summary concerning his request for further
information, summarizing points on which he did not agree with the Appellants’ positions.

On 7 June 2011, Mr Contador filed a request for translation concerning some of the
exhibits attached to WADA’s appeal brief. On 8 June 2011, WADA replied to Mr
Contador’s request and voluntarily filed one of the requested translations.
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On 8 June 2011, Mr Contador filed additional submissions concerning the issue of the
protected witness and his request for translation.

On 16 June 2011, the Panel issued the following main directions to the parties:

a) WADA was granted until 20 June 2011 to provide item 4 of Mr Contador’s request
for further information. Mr Contador’s additional request concerning one of the
items of his request for further information was rejected.

b) WADA was granted until 2 July 2011 to provide a translation of the documents it
filed in another language than English.

¢)  Mr Contador’s and the RFEC’s answers shall be filed by 23 June 2011.

d)  The parties were to provide their positions on a proposed order of procedure for the
eéxamination of the protected witness by 20 June 2011 as the Panel considered that
the identity of such witness was important.

On 20 June 2011, the UCT indicated, regarding the protected witness, that it left it to
WADA and the Respondents to agree on a solution, Moreover, the UCI informed the CAS
that the production of the requested item referred to in the previous patagraph depended on
consents to be obtained and that, therefore, it would update the CAS.

Mr Contador, also on the same date, requested an extension of the deadline to file his
answer until 7 July 2011 as he is relying on 25 witness statements and/or expert repozts.
Moreover, Mr Contador did not agree to the Panel’s proposed modality of examination of
the protected witness.

On the same date, WADA informed the CAS that the requested item shall be filed as soon
as all authorizations will be provided. Furthermore, WADA indicated that it agreed with
Mr Contador not translating certain documents and that, subject to conttary instructions, it
would file the agreed translations within the deadline fixed by the Panel. WADA also
objected to the suggested order of procedure for the examination of the protected witness.
Finally, WADA objecied to any filing of the Respondents” answers beyond 30 June 2011.

On 21 June 2011, the Panel decided, on the basis of WADA’s and Mr Contador’s
submissions, to grant an cxtension until 4 July 2011 for the Respondents to file their
answers. The Panel also indicated it shall make its determinations upon the issue of the
protected witness in due cousse.

On 23 June 2011, Mr Contador asked the Panel to order WADA to produce the
information he already previously requested, by 24 June 2011, 15:00 (CET). The reason
for this request was that inspite of the agreement of WADA to provide Mr Contador
assistance in respect of data related to the ABP, such assistance was not provided until this
date. '

On 27 June 2011, following the parties’ unwillingness to agree on the solution proposed by
the Panel in the draft of the specific order of procedure of 16 June 2011 regarding the
possibility of accepting the testimony of the protected witness, the Panel requested WADA
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to submit an anonymous declaration signed by the witness explaining in detail the reasons
for which he/she deems the requested measures of protection to be necessaty.

On 28 June 2011, WADA and the UCI confirmed the list of persons who will take part in
the hearing of 1, 2 and 3 August 2011. Moreover, WADA answered Mr Contador’s request
of 23 June 2011 by providing the requested data together with specific comments and
assumptions.

On 1 July 2011, Mr Contador requested a new extension of the deadline to file his answer
until 8 July 2011 as a significant proportion of the evidence he intended to file could not be
finalized by 4 July 2011.

On the same date, the Panel decided to grant the Respondents a last and final extension
until 8 July 2011 midday Swiss time to file their answers. The Panel, in consideration of
the fact that together with this final extension the Respondents had been granted, in total, a
period of more than seventy days to file their answers, informed the Respondents that no
further extensions would be granted.

On 1 July 2011, the RFEC filed its answer.

On 4 July 2011, WADA filed with the CAS the translations requested by the Panel on 16
June 2011.

On 8 July 2011 midday, Mr Contador filed his answer. In his answer, Mt Contador made
new requests for further information.

On the same date, WADA filed an additional statement from the protected witness, as
ordered by the Panel, explaining why he/she considered needing protection.

On 11 July 2011, Mr Contador filed his answer to the letter of 8 July 2011 with respect to
the protected witness, concluding to the inadmissibility of the evidence of such protected
witness. Alternatively, Mr Contador requested that the identity of the protected witness be
revealed and that he/she be ordered to provide evidence in person at the hearing.

On 13 July 2011, the Appellants provided their positions with respect to Mr Contador’s
request for further information of 8 July 2011, The UCI considered that such request was
addressed to WADA. The latter provided answers to each of Mr Contador’s requests.

On 15 July 2011, after consideting all the submissions of the parties with respect to the
issue of the protected witness, the Panel decided to deny WADA's request fo hear such
witness in a protected manner. The parties were informed that the grounds for this decision
would be provided in the present award.

On 22 July 2011, WADA requested that a second round of submissions be permitted to
address certain specific issues raised by the Respondents in their answers (the transfusion
theory and the probability of clenbuterol-contaminated meat in Europe), indicating a new
procedural calendar (the Appellants to file complementary briefs on those specific issues
by 22 August 2011 and the Respondents to file their answers to such supplementary briefs
within 35 days following the receipt of the Appellants® briefs), and that the hearing of 1, 2
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and 3 August 2011 be postponed. WADA indicated that all of the other parties confirmed
their agreement to such requests.

On 25 July 2011, the Panel decided to deny Mr Contador’s requests for further information
of 8 July 2011, considering that the documents requested did not exist or that the
explanations sought could be addressed at the hearing,

On the same date, the parties were informed that the Panel did not object to the new
procedural calendar proposed unanimously by the parties. The Panel noted the conditions
surrounding the request for the postponement of the hearing and advised the parties that it
did not have any particular objection against any of them. The Panel also noted that the
existence of a sccond exchange of written submissions may allow a significant reduction of
the number of witnesses fo be heard. The Panel also proposed to the parties to hold the
hearing between 1 and 4 November 2011 provided that the second exchange of
submissions is concluded by the end of September 2011.

On 27 July 2011, WADA informed the CAS, on behalf of itself and the UCI, that the
Appellants would not contest certain facts alleged by Mr Contador in his answer
concerning the purchase of the meat and the consumption of such meat by Mr Contador
and certain of his teammates.

On 28 July 2011, the UCI indicated it would be available to hold a hearing between 1 and
4 November 2011, WADA also indicated it would be available on such dates save for one
of its experts and requested that such expert be replaced by another expert, the head of the
same laboratory.

On the same date, Mr Contador indicated he would not be available for a hearing between
1 and 4 November 2011 due to the fact that two of his key experts would be unavailable on
such dates. Mr Contador however indicated he would be available between 20 and 24
November 2011.

The RFEC did not provide any response as to its availability on the proposed hearing dates
in November 2011,

On 29 July 2011, the Panel confirmed it would be available to hold a hearing between 21
and 24 November 2011,

On 2 August 2011, WADA indicated it would not be available for a hearing on the new
dates proposed by the Panel due to the unavailability of its Counsels and one key expert.
Neither the UCI nor the RFEC provided any answer as to their availability. On 3 August
2011, WADA indicated it would be available to attend a hearing between 28 and 30
November 2011.

On 18 August 2011, WADA informed the CAS that the parties had agreed to hold the
hearing from 21 November 2011 midday until 24 November 2011 midday. WADA also
indicated that the Appellants did not intend to challenge parts of Mr Contador’s evidence
regarding the supplements. Finally, WADA indicated the parties needed an additional
deadline to file their lists of experts and witnesses as well as an indicative hearing
schedule.
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On 22 August 2011, the Panel fixed the hearing dates from 21 November 2011 midday
until 24 November 2011 midday and granted to the parties a deadline until 9 September
2011 to file with the CAS their lists of experts and witnesses as well as an indicative
hearing schedule.

On 22 August 2011, WADA filed its supplementary brief.
The UCI did not file any additional submission.

On 9 September 2011, WADA informed the CAS Court Office that the Appellants would
not challenge the witness statements of the manufacturers/licensors of the supplemenis
provided by the Astana team to their riders. WADA also indicated that the parties would
be able to provide their lists of experts and witnesses and an indicative hearing schedule on
20 September 2011,

On 14 September 2011, the UCI filed with the CAS a document which was originally
requested by Mr Contrador in his request for disclosure of 16 May 2011 but which only
became publicly available on 2 September 2011.

On 19 September 2011, Mr Contador wrote to the CAS Court Office informing it that the
Appellants had agreed that his deadline to file his reply to WADA’s supplementary brief
be extended until 4 October 2011.

On 20 September 2011, Mr Contador indicated that the patties were close to agreeing on
the witnesses/experts list and hearing schedule and that they requested that the deadline to
submit such list and schedule be extended to 23 September 2011.

On 23 September 2011, the parties submitted a tentative hearing schedule. The patties
indicated that they were not in agreement on the necessity to hold private experts’
conferences and that they would file submissions in this respect fo assist the Panel in
taking a decision on this point.

On 27 September 2011, the parties submitted the list of witnesses/experts who would be
attending the hearing either in person or by tele- or videoconference. The parties also filed
an amended tentative hearing schedule.

On 29 September 2011, Mr Contador requested an extension of 10 days to file his
additional submissions, i.e. until 14 October 2011, and indicated that the Appellants did
not object to such request. Thercfore, the President of the Panel, by letter dated 30
September 2011, confirmed such extension.

On 13 October 2011, Mr Contador requested a further extension until 19 October 2011 to
file his additional submissions due to the fact that he was still waiting for two expert
reports which were not yet completed.

On 14 October 2011, the President of the Panel decided to exceptionally grant such
extension, However, the parties were advised that such extension was the final one and that
no further extensions would be granted.

On 19 October 2011, Mr Contador filed his second written submission,
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The RFEC did not file any additional submission,

On 25 October 2011, Mr Contador filed a letter with the CAS stating his position on the
utility of having private expert conferencing during the first day of the hearing in order to
narrow down the issues in dispute concerning the plasma transfusion theory to be
discussed on the second day of the hearing,

On 2 November 2011, the Appellants filed their position on private expert conferencing,
concluding that they prefer direct questioning of the experts before the Panel, even by way
of “public” expert conferencing.

On 4 November 2011, the Panel decided to deny the Respondents’ request for private
expert conferencing. -

On 8 November 2011, Mr Contador requested WADA to present a clarification as to the
testimony of Mi Javier Lopez, as no evidence was brought by this witness. Finally, Mt
Contador requested CAS to enable the parties’ expetts to engage in an open discussion in
front of the Panel and the parties during their allocated examination time.

On 9 November 2011, WADA presented a general description of the testimony of the
above-mentioned witness and argued that the filing of witness statements is not mandatory
before CAS, and that there was no need to be more specific. Furthermore, WADA agreed
to Mr Contador’s proposal for the patties’ experts to engage in an open discussion in front
of the Panel, each party and the Panel being permitted to ask questions to the experts
during such discussions.

On 11 November 2011, Mr Contador filed a clarification of its objection against the
hearing of WADA’s witness and expressed its concern that new evidence might be
presented by this witness and expressed its objection in that regard.

On the same date, WADA submitted its position on the hearing of its witness and clatified
its argument that it had acted in accordance with the Code.

On the same date, the Panel presented an amended tentative hearing schedule taking into
consideration the issues raised by Mr Contador in his letter of 8 November 2011, The
Panel also decided to authorize the hearing of Mr Javier Lopez under the condition that
WADA provide a brief summary of the expected expertise/expert opinion of the witness.
Finally, the parties were informed of the Panel’s intention to hear the experts in experts’
conferences, during which all the expetts addressing the same issue would be present.

The RFEC, Mr Contador, WADA and UCI returned duly signed Ordets of Procedure on
10, 11, 11 and 14 November 2011 respectively.

On 15 November 2011, WADA presented a brief summary of the expected testimony of
Mr Javier Lopez as requested by the Panel on 11 November 2011,

On 16 November 2011, Mr Contador presented a recently published news story to which
the Athlete intended to refer during the course of the hearing. This issue was dealt with as
a preliminary matter on the first day of the hearing,
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SUBMISSIONS OF THE PARTIES

This section of the award does not contain an exhaustive list of the parties’ contentions; its
aim being to provide a summary of the substance of the parties’ main arguments. In
considering and deciding upon the parties® claims in this award, the Panel has accounted
for and carefully considered all of the submissions made and evidence adduced by the
parties, including allegations and arguments not mentioned in this section V of the award
or in the discussion of the claims under section VI.

UCI (FIRST APPELLANT)

In its statement of appeal of 24 March 2011, the UCT indicated that its appeal “aims at:
»  having the contested decision annulled and reformed,

»  having Mr Alberto Contador Velsaco sanctioned in accordance with UCI's anti-
doping rules”.
In its appeal brief of 24 March 2011, the UCI made the following requests for relief:

¥  “To set aside the contested decision;

> To sanction Mr. Contador with a period of ineligibility of two years starting on the
date of the Panel’s decision,

>  To state that the period of provisional suspension from 26 August 2010 until 14
February 2011 shall be credited against the period of ineligibility;

»  To disqualify Mr. Contador from the 2010 Tour de France and lo disqualify any
subsequent results;

»  To condemn Mr. Contador to pay to the UCI a fine amounting to 2°485 *000.- Euros
in addition to 70% of the variable part of his image contract;

> To condemn Myr. Contador to pay fo the UCI the costs of the results management by
the UCI i.e. 2°500.- CHF;

»  To condemn Mr. Contador to pay to the UCI the cost of the B-sample analysis, i.¢.
500.- Euros;

"> To order Mr. Contador and RFEC to reimburse to the UCI the Court Office fee of

CHF 500.-;

»  To condemn Myr. Contador and RFEC jointly to pay to the UCI a contribution to the
costs incurred by the UCI in connection with these proceedings, including experts’
and atiorneys’ fees”. '

The facts and legal arguments as put forward in UCI’s appeal brief of 18 April 2011, may
be summarlzed as follows:

»  The UCI considers that it has met its burden of proof by establishing to a degree of
more than comfortable satisfaction that Mr Contador committed an anti-doping
violation.as his A and B Samples presented a prohibited substance, clenbuterol,
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which is not a threshold substance. Mr Contador does not contest the presence of
such substance in his Samples.

»  Mr Contador is responsible for ensuring that no prohibited substance enters his body
and is responsible for any prohibited substance found to be present in his bodily
specimens. According to the UCI, Mr Contador, in order to have any sanction
eliminated, must establish (i) how the prohibited substance entered his system and
(i) that he bears no fault or negligence. In order to have his period of ineligibility
reduced, Mr Contador, instead of the (ii) above, must prove that he bears no
significant fault or negligence. It is not the burden of the UCI to suggest possible
routes of ingestion or to show how likely any of the possible routes of ingestion
might be. It is, on the contraty, Mr Contador’s burden to show that his thesis of meat
contamination is correct or, at least, that it is more likely than any possible route of
ingestion and that it is more likely to have occurred than not to have occurred.

»  Mr Contador does not prove positively that the meat he claims to have eaten was
contaminated and, therefore, that he must prove on a balance of probability that
contaminated meat was the source of the presence of the clenbuterol.

>  The single possible route of ingestion of the clenbuterol put forward by Mr Contador
and the fact that such route of ingestion is materially possible and can explain as
such the presence of the prohibited substance is not enough to satisfy the standard of
balance of probability. Mr Contador has to show that this possible route of ingestion
is more likely to have happened than not to have happened, compared to the
likelihood of each of the other possible routes of ingestion. Therefore, according to
the UCI, Mr Contador has not met his burden of proof.

»  When assessing the plausibility of meat contamination as the origin of the presence
of clenbuterol in Mr Contador’s Samples, contextual elements have to be taken into
consideration such as the problem of doping in professional road cycling, the
absence of problems of meat contamination in Western Europe and in particular in
Spain in the recent years, and the WADA. statistics according to which out of 250
clenbuterol adverse analytical findings reported between 2008 and 2010, 18 of which
in cycling, except for some recent cases of athletes having consumed meat in China
or Mexico, meat contamination has never been proven. In this context, it is more
likely that a cyclist tests positive for clenbuterol because of a doping practice rather
than the result of the consumption of meat,

»  Also, Mr Contador was a member of the Once team in 2003 and of the Liberty
Seguros team from 2004 to 2006. Both teams were managed by Mr Manolo Saiz
who is currently being prosecuted‘before the Spanish criminal court for his apparent
jmplication in the “Puerfo case”. In the period from 2003 to 2006, some teammates
of Mr Contador were found to have committed anti-doping violations. Therefore, the
statement of Mr Contador before the CNCDD that he has always been surrounded by
people who categorically reject doping is incorrect.
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»

On the possibility of a meat contamination, the UCI states that WADA did extensive
research on the origin of the meat that Mr Contador claims to have eaten on 20 and
21 July 2010 and on the possibility that this meat could have been contaminated with
clenbuterol.

Mi Contador did not prove but should prove that he did ingest the specific meat he
refers to for the meat contamination and that such meat contained the banned
substance. In this respect, the UCI refers to reports concerning to the specific meat
Mr Contador considers as contaminated, which concluded that no contamination
with clenbuterol is involved. Those reports were requested by WADA and one of the
reports was drafted by the Departemento de Sanidad y Consumo del Gobierno
Vasco: all concerned the traceability of the specific meat Mr Contador refers to for
meat contamination bought on 20 July 2010.

Moreovet, the use of clenbuterol for fattening animals is strictly prohibited by the
European legislation and strict conirols are made on animals. In Spain, the use of
clenbuterol on animals is a criminal act. A report from the European Union for 2008
shows that out of 41,740 targeted and suspected samples on all animal categories,
theré was no non-compliant sample for clenbuterol in Europe and clenbuterol is not
used. The “incriminated meat” by Mr Contador complies with the legislation in
Spain and in the European Union.

Consequently, on the basis of the above, the UCI concludes that the probability that
Mr Contador ate a piece of meat contaminated with clenbuterol is practically zero
and it cannot be accepted by a balance of probability that meat contamination is the
origin of the presence of clenbuterol in Mr Contador’s Sample.

The UCI further submits that it is possible that the clenbuterol found in the urine of
Mr Contador was infused by a blood component, in particular plasma, that was
contaminated with clenbuterol and that this route of administration is more likely
than an ingestion of contaminated meat. Astana teammates of Mr Contador were
tested positive for homologous blood transfusion during the 2007 Tour de France or
immediately after this event. Dr Ashenden, member of the UCI’s Blood Passport
Expert Panel, after analysing Mr Contador’s parameters available from 2005 to 2010,
found that the blood parameters of Mr Contador during the 2010 Tour de France
were not normal, even though no blood manipulation can be positively proven. In
addition, an extremely high concentration of phthalates (additives used to make
plastic products such as bags used for storing blood and blood components) were
found in Mr Contador’s urine sample of 20 July 2010, the day before the Sample was
collected. The concentration of phthalates found in Mr Contador’s sample of 20 July
2010 is much higher than the maximum concentration found in studies conducted by
the WADA-accredited laboratory of Barcelona. This concentration is also ten times
higher and more than the maximum concentration found in the other samples of Mr
Contador collected during the 2010 Tour de France. According to Dr Hans Geyer,
Deputy Head of the Cologne Laboratory, such concentration is consistent with a
concentration found after a blood transfusion.




CAS 2011/A/2384 UCI v. Alberto Contador Velasco & RFEC - Page 22

Tribunal Arbitral du Sport CAS 2011/A/2386 WADA v. Alberto Contador Velasco & RFEC
Court of Arbitration for Sport

131.

>

It is possible that the clenbuterol found in the urine of Mr Contador was ingested
with a contaminated food supplement and that this route of ingestion is more likely
than an ingestion of contaminated meat. Such likelihood results from the widespread
use of food supplements in sports, the incidence of food supplements contaminated
with prohibited substances, including clenbuterol, the use of food supplements in the
Astana team during the 2010 Tour de France and the fact that there is no proof that
Mr Contador did not use othet food supplements than those used by the rest of the
team, and the absence of investigation by Mr Contador of this route of ingestion.

As a conclusion, the UCT states that the possibility of an ingestion of contaminated
meat as the origin of the presence of clenbuterol in Mr Contador’s urine is practically
nil. The likelihood of this possibility is smaller and at the very least not greater than
the likelihood of any of the other possibilities discussed such as the infusion of a
contaminated blood component or the ingestion of a contaminated food supplement.
Even if one would accept that meat contamination is the most likely possibility, then
Mr Contador still failed in establishing that meat contamination is more likely to
have happened than not to have happened. Therefore, Mr Contador failed in
establishing by a balance of probabilities how the prohibited substance entered his
system and failed to show he bears no fault or negligence or no significant fault or
negligence, and should be sanctioned with a two-year petiod of ineligibility, with all
the consequences attached to such sanction.

WADA (SECOND APPELLANT)

In its statement of appeal of 29 March 2011, WADA made the following requests for
relief:

“].

2

The Appeal of WADA is admissible.

The Appealed Decision rendered on 14 February 2011 by the RFEC Compelition
and Sports Discipline National Committee in the matter of Mr. Alberto Contador
Velasco is set aside. '

Mr. Alberto Contador Velasco is sanctioned with a two-year period of ineligibility
starting on the date on which the CAS award enters into force. Any period of
ineligibility, served by Mr. Alberto Contador Velasco before the entry into force of
the CAS award, shall be credited against the total period of ineligibility to be served.

M. Alberto Contador Velasco is disqualified from the Tour de France 2010 with all

© of the resulting consequences including forfeiture of any medals, points and prices.

In addition, all competitive results obtained by Mr. Alberto Contador Velasco from
21 July 2010 through the commencement of the applicable period of ineligibility
shall be disqualified with all of the resulting consequences including forfeiture of any
medals, points and prices. ' '

WADA is granted an award for costs™,
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On 18 April 2011, in its appeal brief, WADA stated the facts and legal arguments giving
rise to the appeal. WADA’s arguments may be summarized as follows:.

»

The presence of clenbuterol, a non-threshold prohibited substance, was detected in
Mr Contador’s A and B Samples by the Cologne Laboratory. Mr Contador does not
contést the adverse analytical finding and, therefore, the anti-doping rule violation by
Mr Contador is established and WADA has met its burden of proof. In order to have
the period of ineligibility reduced or eliminated, Mr Contador must prove how the
prohibited substance entered his system on a balance of probabilities.

The balance of probability standard entails that the athlete has the burden of
convincing the Panel that the occurrence of the circumstances on which the athlete
relies is more probable than their non-occurrence.

On several occasions CAS dealt with contaminated meat cases in which it rejected

" the athletes’ allegations. The present case differs from other cases where the athletes

have proven that it is frequent to find contaminated meat with clenbuterol (e.g.
China) and that the likelihood of meat contamination was high given that all the
other athletes who ate the “incriminated meat” also tested positive for clenbuterol.
This is not the case in Europe and in the case of Mr Contador.

The CNCDD did not apply the balance of probability standard correctly as it
considered that the food contamination was established because no contrary
explanation was supposedly proven. The CNCDD placed de facto the burden of
proof upon the anti-doping organization instead of upon the athlete.

WADA considers that on a balance of probability, it is more likely that the cause of
the adverse analytical finding is not contaminated meat as (i) the risk of meat being
contaminated with clenbuterol is almost non-existent in Europe, (ii) no other riders
of the Astana team tested positive to clenbuterol, and (iii) a doping program is more
likely to be the cause of the adverse analytical finding rather than contaminated meat,
taking into account the indications resulting from Mr Contador’s blood parameters
and also the high level of phthalates detected in one of his samples which is
compatible with a blood transfusion.

Tn order.for Mr Contador to explain to the requisite standard of proof the origin of
the prohibited substance, he would need to satisfy the Panel that (i) he ate the
“incriminated meat” at the relevant time and that (ii) such meat was contaminated to
a level compatible with the analytical result found in his urine. WADA is prepared to
accept how the “incriminated meat” arrived to Mr Contador but it is not sure, given
the evidence provided, that Mr Contador actually ate such meat. In any case, WADA
indicates it cannot accept the premise that the meat was contaminated.

Clenbuterol is strictly prohibited across Europe in livestock . farming. The
implementing legislation in Spain (i) provides for unannounced testing at all stages
of the production chain, (ii) requires detailed records and identification mechanisms
to be kept by farmers, slaughterhouse veterinarians and retail outlets alike, and (iii)
imposes draconian sanctions in the event of a breach.
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>

Based on the amount of clenbuterol present in the bodily sample of Mr Contador, the
ingested meat would have had to have been contaminated to a level significantly in
excess of the minimum detection levels in the European Union within the context of
the National Residue Monitoring Plans in the Member States, most probably around
fen times the maximum permitted residue limit under the European Communities
regulations. These levels of contamination mean that the relevant animal would have
to have been slaughtered immediately or shortly after the administration of the last
dose of clenbuterol, which makes little logical sense as the animal would not benefit
from the substance and the farmer would increase his risk of being caught through
the routine and random evaluations and inspections.

The European Union report entitled Commission Staff Working Document on the
Implementation of National Residue Monitoring Plans in the Member States in 2008
(the “2008 EU Report”) is concrete evidence of the extreme rarity of the use of
clenbuterol in livestock farming in’ Europe. Out of the 41,740 samples across all
relevant animal types which were specifically analysed for beta-agonists, dead and
alive, there were only two non-compliant samples, both in the Netherlands and
neither involving clenbuterol. Furthermore, the probability that a given bovine in
Europe would be contaminated with clenbuterol at a level capable of being detected
would be 0.0042%. The actual percentage of a piece of bovine meat bought at a refail
outlet in Europe being contaminated with clenbuterol is substantially less than the
level mentioned above.

An analysis of equivalent reports from previous years reveals that Spain has had just
one positive case of clenbuterol since and including 2004, in 2006. These reports
also show a marked decreasing trend in terms of beta-agonist contamination in
targeted bovine samples.

Those statistics alone are sufficient to conclude, according to WADA, that the
possibility that a given piece of meat bought in Hurope is contaminated with
clenbuterol is vanishingly thin. '

The statistics at regional level in Spain confirm that clenbuterol contamination is
exitemely unlikely in the relevant regions of Basque Country and Castilla y Leén
(where the “incriminated meat” came frofn and was purchased). In Castilla y Leon,
official figures reveal that between 2006 and 2010, not a single positive of
clenbuterol has occurred out of 7,742 bovine samples. In the Basque Couniry,
between 2006 and 2009, no positive test of clenburol has occurred out of 396 bovine
samples. The relevant Basque authorities also wrote to WADA on 12 April 2011
informing it that there was no positive case of clenbuterol in 2010 in the Basque
Country. Therefore, from a statistical perspective, the probability in the past several
years in Spain that a bovine is contaminated with clenbuterol is close to zero.

WADA insists on the fact that it is not required to prove, statistically or otherwise,
that there is not a single piece of contaminated meat in Europe, Spain or the Basque
Country. It is in fact for Mr Contador to show that it is more likely than not that the
meat he ate was contaminated with clenbuterol. -
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»

Even if WADA has no obligation to demonstrate how the prohibited substance
entered Mr Contador’s body, it submits that several indications, in view of the
environment of Mr Contador, the values shown in the analysis of his various blood
parameters and the existence of other possible doping scenarios, show that the

~ adverse analytical finding could quite feasibly be the result of the application of

doping methods.

Between 2008 and 2010, 18 cases of clenbuterol adverse analytical findings were
reported in cycling, making it the third most impacted sport. Also, Mr Contador,
according to WADA, has already been mentioned within the context of doping in the
past. In the “Puerfo” criminal investigations, his initials were found in some
handwritten notes of Dr. Fuentes and a confession was made by one of his former
teammates. Between 2001 and 2006, Mr Contador competed for various teams
managed by Mr Manolo Saiz who was deeply involved in the “Puerfo” case and
who is currently facing criminal charges against him in Spain. Mr Contador’s current
manager of the Saxo Bank Sungard team admitted having used performance-
enhancing drugs during his career. Many former or curtent teammates of Mr
Contador have been banned for doping. Mr Contador’s previous team, Astana, is
currently under criminal investigation in France since syringes and other transfusion
material was found during the 2009 Tour de France. All the above-mentioned
elements illustrate that such doping scenario is more likely to have caused the
adverse analytical finding than meat contamination.

Dr Ashenden analyzed the blood parameters of Mr Contador from 2005 through
2010, taking into account 55 blood results, and found that Mr Contador’s reticulocyte
values collected during the 2010 Tour de France were atypical and opposite to what
would have been expected. With respect to haemoglobin concentration, Dr Ashenden
concludes that Mr Contador’s values during the 2010 Tour de France are higher than
normal, compared to his values in the prior years. WADA concludes that even
though these values do not evidence per se traces of transfusion or manipulation,
such values are not consistent with Mr Contador’s normal values and are difficult to
reconcile with physiological variations. As such, they provide indications which
would be consistent with blood doping. -

An elevated concentration of phthalates after blood transfusion has been shown in
several recent studies. The day before he tested positive to clenbuterol, Mr Contador
provided another sample tested by the Cologne Lab which contained an extremely
high concentration of phthalates compared to studies run by the WADA-accredited
Barcelona Laboratory or to other concentrations found in other samples collected
during the 2010 Tour de France. The peak of phthalates of Mr Contador is consistent
with the data obtained after a blood transfusion. WADA concludes that the
coincidental presence of clenbuterol and of an extremely high concentration of
phthalates in two different samples collected on two consecutive days, at a moment
when the 2010 Tour de France had reached its momentum, is more likely to be the
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consequence of blood manipulation rather than of an extraordinary sequence of two
unrelated atypical and fortuitous events.

WADA also submits that the traces of clenbuterol found in Mr Contador’s samples
are consistent with a transfusion with clenbuterol-contaminated plasma. It is
conceivable for WADA that plasma would have been contaminated with a
sufficiently high quantity of clenbuterol to trigger the adverse analytical finding.

At their closing arguments, counsels for WADA also made reference to
jurisprudence (TAS 2010/A/2308) in which allegedly a CAS Panel relied on the fact
that an Athlete had inconsistencies in his blood values, albeit within the regulatory
thresholds, as evidence for convicting an athlete for an anti-doping rule violation.

Another plausible scenario is that the adverse analytical finding results from a
contamination through a food supplement. Clenbuterol is precisely one of the
substances which can be found in food supplements. Mr Contador admitted that he
used the food supplements of the team. WADA considers that it is not verifiable
whether Mr Contador took other food supplements or that his team’s food
supplements were not proven to be not contaminated. WADA therefore submits that
it is more likely to test positive as the consequence of use of a food supplement
rather than as a consequence of the consumption of ingestion of contaminated meat
in Europe.

WADA concludes by stating that Mt Contador did not establish, on a balance of
probability, how the prohibited substance entered his system. Therefore, a two-year
period of ineligibility shall apply to Mr Contador, with all the consequences attached
to such sanction,

On 22 August 2011, WADA filed its additional submissions on the transfusion theory and
the probability of clenbuterol-contaminated meat in Europe which can be summarized as
follows:

»

The transfusion theory is perfectly possible from a pharmacokinetic perspective.
WADA bases itself on a report prepared by its Director of Sciences Department on
the basis of reasonable factual assumptions, validated by a developer and
manufacturer of clenbuterol and by an independent pharmacokinetic expert.

The withdrawal of blood cells and plasma for later transfusion during a competition
is an existing blood-doping practice in cycling.

Following a transfusion of clenbuterol contaminated plasma, the concentrations of
clenbuterol in urine can attain the level found in Mr Contador’s Samples. The level
of clenbuterol found in Mr Contador’s Sample is compatible with several alternative
scenarios of clenbuterol dosing, blood withdrawal and subsequent reinfusion of
plasma.
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»  The BEuropean Commission Staff Working Papers of the National Residue
Monitoring Plans’ sampling is not random but targeted and will necessarily
overestimate the true contamination rate. Its tests for beta-agonists are capable of
detecting clenbuterol.

»  There has been a significant downward trend in the number of cases of clenbuterol
contamination in Spain. In particular, there has been no case of clenbuterol
contamination between 2007 and 2009.

»  The ex ante probability of a test of bovine meat in Castilla y Leén producing a
positive for clenbuterol is 0.0065% or 1 in 15,485. In the period between 2006 and

2010, out of the nearly 8,000 tests on-beta-agonists run in this region of Spain, none
have yielded one positive resuit for clenbuterol.

»  In Europe, pursuant to the last three published reports of the European Community,
the probability that bovine meat is contaminated with clenbuterol is 0.0042% or less
than 1 in 20,000,

MR CONTADOR (FIRST RESPONDENT)

In his answer of 8 July 2011, Mr Contador made the following requests for relief:
“(a) Confirmation of the decision of the RFEC dated 14 February 2011;

(b) Dismissal of the Appeal raised by WADA;

(c) Dismissal of the Appeal raised by the UCL;

(d) Appellants to be ordered to reimburse the Rider’s legal costs on the following
grounds:

(i)  The Rider was cleared of any wrong-doing at first instance. These proceedings
are the result of the Appellants’ lack of objectivity,

(i)  The Appellants' attempts to use this Appeal as a platform to raise allegations
of other unrelated anti-doping rule violations are an abuse of process and have
forced the Respondent to spend a disproportionate amount of resource
addressing the Appellants’ submissions; and

(iii) he Appellants’ aitempts to dilute the Rider’s account that contaminated meat
caused his positive test by advancing fantastical alternative theories, has
compelled the Rider to spend a disproportionate amount of time and resource
rebutting those theories.

The Rider respectfully requests the right to file separate costs submissions on completion
of the hearing process. ‘

In the event the Panel decides to impose any period of ineligibility on the Rider, he
respectfully requests that:

(a)  further to UCI ADR Article 313, fairness requires that his results achieved since 14
February 2011 remain undisturbed; and
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(b)  further to UCI ADR Article 315, any period of ineligibility imposed be backduted to

the date of sample collection, 21 July 2010.

In the event the Panel imposes a two-year ban on the Rider and determines that Article
326(1)(a) of the UCI ADR is valid and can be validly applied in the present case, the Rider
respecifully requests thal determination of the amount of the fine be argued at a separate
proceeding”.

Mr Contadot’s arguments may be summarized as follows:

>

The decision of 14 February 2011 rendered by the CNCDD of the RFEC was correct
in that it rightly accepted, on the balance of probabilitics, that the prohibited
substance found in the Athlete’s Samples came from contaminated meat he had
consumed and for which he bore no fault or negligence.

Mt Contador contends that it is more likely than not that the clenbuterol found in his
bodily Samples originated from contaminated meat: he ate the suspect meat on 20
and 21 July 2010; clenbuterol is a known contaminant in meat as it is used in the
farming industry around the world; consuming clenbuterol-contaminated meat will
cause a positive test; presence of clenbuterol in meat is demonstrated by presence in
his system; the animal identified as the most likely source of the meat did not
undergo any tests before or after slaughter; the other possible sources of the meat
cach have a history with or connection to clenbuterol abuse; the low concentration of
clenbuterol in the Samples.

The rebuttal evidence advanced by the Appellants does not diminish his account that
clenbuterol is more likely than not to have originated from contaminated meat: that
the use of clenbuterol is banned from use in the Spanish farming industry does not
mean it is not being used; the statistics relied on by the Appellants are misguided or
wrong and have no evidentiary value; the Appellants’ investigation into the supply
chain was inadequate, reveals nothing and is of no relevance if the animal from
which the meat originated was one of the 99.98% not tested for the presence of
clenbuterol in Spain in 2010; the fact that no other Astana rider tested positive is
irrelevant since only one other rider was tested on 21 July 2010 and that rider did not
eat the meat in question.

Assessing whether it is more likely thai not that the prohibited substance in his
Samples originated from the meat he ate involves an ex post analysis of all the
evidence available after the event, and not an ex ante assessment of the probability of
an event occurring in the future, On such analysis, the Athlete has satisfied the
balance of probabilities test.

According to Mr Contador, the Appellants’ plasma transfusion theory should be
climinated. The fact that he did not undergo any kind of transfusion is cotroborated
by the results of a polygraph examination. Moreover, the transfusion theory is
scientifically impossible: a spike of phthalates can be attributed to any number of
legitimate reasons and are not uncommon of the general population; the levels of
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phthalates in his different samples were normal and no spike, meaning a possible
transfusion, was seen. This theory is also impossible for pharmaceutical and
toxicological reasons. Mr Contador’s blood parameters during the 2010 Tour de
France are not atypical or suspicious.

»  Mr Contador further asserts that the contaminated supplement theory should also be
set aside. In fact, he did not take any supplements between his 20 July 2010 test and
his 21 July 2010 fest. Moreover, all the Astana riders were taking the same
supplements throughout the 2010 Tour de France and, more generally, the 2010
season; none of them failed a doping control test. The same supplements have been
made available in 2011 and none of those riders have failed any doping test for
clenbuterol. Finally, none of the manufacturers of the supplements that were made
available for Astana have been implicated in any contamination case, use or store
clenbuterol or any other prohibited substance in their warehouses, or have ever been
blamed for an athlete’s positive drug test. The Appellants® suggestion that he may
have taken another food supplement is speculation,

>  If the Panel agrees that Mr Contador has established that, on a balance of probability,
clenbuterol entered his system through contaminated meat, the Panel is compelled to
find that he bore no fault or negligence further to Article 296 UCI ADR: he did not
know or suspect and could not have known or suspected that meat could be
contaminated with prohibited substances; he took care to ensure that he did not
inadvertently expose himself to prohibited substances; by July 2010, no one,
including WADA or the UCI, had ever issued any warning or information to athletes
that there existed a risk that eating meat could result in a positive doping control test,
less still any information that might have allowed athletes to mitigate that risk. The
Appeliants cannot reasonably argue that he could have taken more precaution given
that they themselves assert that the chances of eating contaminated meat in Spain and
the Buropean Union are extremely unlikely.

»  On this basis, no period of ineligibility is applicable and his results achieved during
the 2010 Tour de France shall remain undisturbed.

»  As a subsidiary argument, should the Panel not agree on the source of clenbuterol
and the degree of fault, any results he has earned between the decision of the
CNCDD of 14 February 2011 and the present award shall remain undisturbed, in
accordance with CAS jurisprudence and with the principle of fairness.

»  Furthermore, the financial sanctions provided for under Article 326(1)(a) UCI ADR
cannot apply and such provision is unlawful and unenforceable. Alternatively, if the
Panel considers this provision valid, its application in the present case would be
unlawful. Alternatively again, even if the provision could be validly applied in the
present case, the amount of the fine sought by the UCT should be reduced to zero.

On 19 October 2011, Mr Contador filed his additional submission on the transfusion

‘theory and the probability of clenbuterol-contaminated meat in Europe which can be

summarized as follows:
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>

WADA’s transfusion theory remains impossible as a matter of pharmacokinetics
based on the fact that WADA founded its theory on inaccurate figures which are
more than unlikely to or could not have happened.

WADA’s expert on the transfusion theory made a number of basic but critical
oversights.

M Contador’s expert’s second expert report shows that the clenbuterol which was
detected in the Sample could not have come from a plasma transfusion under any
reasonable circumstances.

WADA's interpretation of sampling statistics is flawed and Mr Contador’s position
remains that the statistics on which the Appellants rely have little evidentiary value
and have no bearing on his case.

RFEC (SECOND RESPONDENT)

In its answer of 1 July 2011, the RFEC made the folloﬁing requests for relief:

“a)

b)

¢)

4

That the appeal filed by the World Anti-Doping Agency against the decision of the
CNCDD of the RFEC dated February 14, 2011, is set aside. '

The appeal filed by the Union Cycliste Internationale against the decision of the
CNCDD of the RFEC dated February 14, 2011, is set aside.

The resolution file dated February 24, 2011, issued by the CNCDD of the RFEC is
confirmed in all respects,

The decision rendered by CAS, specifically orders the appellant organizations to pay
the costs.

In the unlikely hypothesis that CAS considers that the athlete has committed a
violation of the ADR, the RFEC is exempted from the costs.”

The RFEC’s arguments may be summarized as follows:

>

The burden of proof on Mr Contador alleged by WADA and the UCI (i.e. to prove
that the route of ingestion is more likely to have occurred than not to have occurred;
in Mr Contador’s case, to prove that the meat he ate contained the prohibited
substance and that it is this substance which appeared in the adverse analytical
finding) is impossible to meet and therefore cannot be demanded by the international
organizations from Mr Contador or other athletes.

The CNCDD acquitted the athlete because it considered that a reckless behaviour by
Mr Contador was not established regarding the proved presence of clenbuferol, after
a proper interpretation and deliberation of the balance of probabilities was conducted
presided by the principle of the presumption of innocence.
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According to the RFEC, the evidence put before by the CNCDD proved that the
prohibited substance found in Mr Contador’s bodily samples came from
contaminated meat. The rest of the scientifically-established possibilities are not
reasonably likely in light of the scientific documentation provided by Mr Contador in
his defence before the CNCDD.

The origin of food contamination remains a probability since there is no direct and
positive proof, and such probability prevails over others. The origin of the presence
of clenbuterol cannot be the use of vitamin supplements, medicines, micro doses ot
blood transfusions.

Moreover, the REEC contends that the quantity of clenbuterol found in the Samples
is irrelevant to increase sportive petformance and therefore could not be the result of
any voluntary intake.

Even though the criteria established in the WADC have been qualified as strict
liability, the RFEC considers that a subjective element is not completely absent in the
interpretation of the standard, One should keep in mind whether or not the athlete
voluntarily or involuntarily alters his performance.

The procedure before CAS allows parties to present new evidence and therefore the
balance of probabilities examined by the CNCDD could have some variation in light
of the new evidence presented before the CAS to which the RFEC never had access.
Therefore, no criticism can be made against the CNCDD which exercised its
sanctioning authority on delegation by the UCI, on the basis of the advetse analytical
finding and the thesis established by the UCI in its letter of 8 November 2010, and
the expert evidence submitted by Mr Contador.

For the RFEC, even with the new evidence presented by WADA and the UCI before
the CAS, one cannot consider that the balance of probabilities tending to demonstrate
an anti-doping rule violation caused by food contamination is changed.

In front of the RFEC, Mr Contador evidenced in detail and excluded each of the
probabilities set forth by the UCI in its resolution of 8 November 2010 for the
presence of clenbuterol in his Samples. Mr Contador established that the balance of
probabilities leaned with greater preponderance towards the thesis of the ingestion of
contaminated meat. :

Mt Contador’s blood passport, according to three renowned experts, did not reveal
variations that could raise suspicion of blood transfusions. The CNCDD analysis in
this respect is adjusted to an objective interpretation of the evidence put before it.

Mr Contador also evidenced, through an expert report, that the concentration of
clenbuterol detected in his Samples was outside the range of pharmaceuticals
available in the pharmaceutical industry or of vitamin supplements. Should Mr
Contador have taken such drugs or supplements, the concentration of clenbuterol
would have been much higher.
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>

The RFEC argues that the fact that WADA and the UCI consider that it is not
foreseeable that a butcher of the Eutopean Union could sell meat contaminated with
clenbuterol does not make it an impossible citcumstance, as was supported by Mr
Contador before the CNCDD with various elements of conclusive evidence.

It is conceivable that Mr Contador could not have known or even suspect, even with
fhe exercise of utmost caution, that he was eating meat contaminated with a
prohibited substance, capable of producing an adverse analytical finding.

Therefore, on the basis of the above, the CNCDD considered that the intake of
contaminated meat was the most likely cause of the presence of clenbuterol in the
body of Mr Contador and, thus, was the cause of the adverse analytical finding.

The RFEC asserts that, before the CAS, the new evidence produced by WADA and
the UCI with respect to the presence of phthalates does not make this theory more
likely than any other on a balance of probabilities as they are elements causing mere
suspicion and not evidentiary elements of conviction. Therefore, the probability of
blood manipulation by transfusion is not sustained. Also, the RFEC considers that
one of the experts from WADA and the UCI, Dr. Ashenden, cannot be considered as
independent and objective. The detection of phthalates is not scientifically validated
by WADA and there is no scientific certainty-certification of the relation between
phthalates and blood transfusions. Therefore, one cannot rely on a sole expert report
in this respect.

No evidence is produced by WADA or the UCI to prove contamination through
vitamin supplements. The Appellants solely make statements without any
documentary support in response to the reports submitted by Mr Contador before the
CNCDD.

On this basis, the balance of probabilities still leans towards possible food
contamination,

Finally, according to the RFEC, the comprehensive repotts by the European Union
show that there is a substantial likelihood that the meat ingested by Mr Contador was
contaminated either because it does not proceed from the European Union, even if it
proceeds from the European area, or because it is possible that an analysis to detect
the presence or absence of clenbuterol was not conducted. Even though clenbuterol
is banned in Europe when used to fatten cattle, it is easily available. Furthermore, not
all beef consumed in Europe is self-produced and imports have increased: the Special
Report 14/2010 by the European Court of Auditors concerning the Commission’s
Management of the System of Veterinary Checks for Meat Imporis following the
2004 Hygiene Legislation Reforms shows that there is a risk that the imported meat,
mainly from countries which allow the use of clenbuterol to fatten cattle, transmits
diseases to consumers and livestock:
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YI. THE HEARING

139, A hearing was held from 21 November 2011 until 24 November 2011 in Lausanne,
Switzerland. :

140. At the outset of the hearing, the RFEC reiterated its objection to the appointment of Dr
Quentin Byrne-Suiton as arbitrator by the Appellants. IHowever, as this issue was decided
already by the ICAS, which is the competent body according to the CAS Code to deal
with, and decide on such objections (See R34 of the Code), the Panel informed the parties
that it would not deal with this objection. The other parties did not raise any objection as to
the constitution and composition of the Panel.

141.  In addition to the Panel, Mr William Sternheimet, Counsel to the CAS and Mr Dennis
Koolaard, Ad hoc clerk, the following persons attended the hearing:

a)  Forthe UCL

1)  Mr Philippe Verbiest, Counsel;
2)  Mr Pablo Jimenez de Parga, Counsel.
b)  For WADA:
1)  Mr Jean-Pierre Morand, Counsel;
2)  Mr Ross Wenzel, Counsel;
3)  Mr Yvan Henzer, Counsel
4)  Mr Olivier Niggli, WADA Legal Counsel;
5)  Mr Osquel Barroso, Senior Manager Science of WADA;
6)  Mr Julien Sieveking, Senior Manager, Legal affairs of WADA

¢)  Mr Alberto Contador was present at the hearing and was accompanied by:

1
2)
3)
4)
5)
6)
s
8)
)

Mr Adam Lewis QC, Counsel;

Mr Mike Morgan, Counsel;

Mr Antonio Rigozzi, Counsel;

Mr Gorka Villar, Counsel;

Ms Stacey Shevill, Counsel;

Mr Miguel Lietard Counsel;

Mt Fran Contador, brother and manager of Mr Contador;
Mr Andy Ramos, Counsel;

Mr Luis Bardaji, Counsel.

d) Forthe RFEC:

1)
2)
3

Mr Luis Sanz Hernandez, Counsel;
Ms Carmen Ramos Fernandez, Counsel,
Mr Javier Sanz Ortiz, Counsel.

142.  The Panel heard evidence from the following persons in order of appearance:

1)  Mr Cesar Martin, representative of Castellana Detectives;
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2)  Mr Francisco-Javier Zabaleta Irazu, sole shareholder and administrator of the
Carnicerias y Charcuterfas Larrezabal SL Company;

3)  Mr Javier Lopez, tepresentative of ASPROVAC (Spanish farmers association);

4)  Dr Javier Martin-Pliego L.opez, statistician;

5)  Mr Pierre Edouard Sottas, assistant to Dr Lopez;

6) Prof. Sheila Bird, Biostatistician programme leader at the Medical Research
Council’s Biostatistics Unit in Cambridge, England;

7)  Prof. Wilhelm Schénzer, assistant to_' Dr Geyer, Deputy Head of the Cologne
Laboratory; 7

8) Dr Holger Koch, Certified food chemist and research scientist in the Centre of
Toxicology at the Institut fiir Privention und Asbeitsmedizin der Deutschen
Gesetzlichen Unfallversichering;

9)  Dr Olivier Rabin, Director of WADA’s Sciences Department;

10) Dr Jérome Biollaz, Professor Honoraire (Professor emeritus) Division de
Pharmacologie et Toxicologie Cliniques;

11) Prof. Vivian James, Emeritus Professor of Chemical Pathology at the Imperial
College London, Consultant in Medical Biochemistry (by videoconference, with the
agreement of the Panel pursuant to article R44.2 of the Code);

12) Dr Mike Ashenden, Member of UCI’s Blood Passport Expesrt Panel, member of
WADA’s ABP Expert Group Committee;

13) Mr Paul Scott, President of Scott Analytics, Inc.;

14) Dr Lou Rovner, Polygraph Examiner and President of Rovner & Associetes;

15) Dr John Palmatier, Polygraph Credibility Consultant (by videoconference, with the
agreement of the Panel pursuant to article R44.2 of the Code).

As already stated, by letter of 11 November 2011, the Panel decided, upon the request of
the parties, to hear the experts in experts’ conferences, where all the experts dealing with
the same issue will be present. The Panel provided the parties with indicative directions
regarding the experts’ conferences. The parties were advised in the same letter as to the
procedure of the experts conference, according to which the conference would start by
questions addressed by the Respondents to the experts summoned by the Appellants, then
the Appellants would address questions to the Respondents® experts, then the Panel would
address questions and the experts themselves would be allowed to address questions to
each other, under the strict supervision of the Panel to ensure the relevancy and legal
legitimacy of the questions. None of the parties raised any objection or made any comment
on these directions.

During the hearing, the parties unanimously requested that the issue of the fine to be
imposed on Mr Contador, in the event he is sanctioned for an anti-doping rule violation,
should be dealt with in writing by way of a new round of submissions. The parties also
agreed that the Panel would then render, if relevant, another partial award on this issue
only on the basis of the parties’ written submissions. The Panel took note of the parties’
agreement and-confirmed it. Therefore, this award is a pattial award in respect of UCI’s
requests and, .except for the maiter of costs, is a final award in relation to the requests
submitted by WADA. Considering the outcome of the present procedure: UCI and the
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Respondents will be granted (in a separate communication by the CAS) a new deadline to
submit their submissions on the issue of the fine.

Each witness and expert heard by the Panel was invited by its President to tell the truth
subject to the consequences provided by the law. Each party and the Panel had the
opportunity to examine and cross-examine the witnesses/experts. The parties then had
ample opportunity to present their cases, submit their arguments and answer to the
questions posed by the Panel. After the closing submissions of the parties, Mr Contador
was given the opportunity to make a final statement.

‘Before the hearing was concluded, the parties were asked whether they were satisfied with

the procedure and whether their right to be heard had been respected.

The UCI expressed its view that it was not entirely satisfied; it was surprised by the way
the experts’ conferences were dealt with and did not find it entirely adequate.

WADA raised a number of objections during the hearing, which were detailed in a
document that was countersigned also by the UCI and was presented at the closing of the
heating. In this document of 24 November 2011, the Appellants alleged that the Panel
decided to conduct the hearing in a manner that significantly restricted the rights of the
parties to ask questions to the witnesses and experts. More specifically, according to the
Appellants, this resulted in the following breaches of their fundamental rights:

a) The way the hearing was conducted was contrary to the agreement of the parties to
have experts’ conferences. The very purpose of such conferences is that all the
experts have a free discussion to narrow the issue and guide the Panel according to
their respective area of expertise. This did regrettably not happen, except for a final
limited conference between Mr Paul Scott and Dr Michael Ashenden;

b) WADA was prevented from examining its experts on crucial elements supporting its
blood transfusion scenario:

1) The use of phthalate-free bags;

2)  The possible effect of ‘tubing’ in relation to the discussion on phthalate-free
bags; and

3)  The volume of plasma needed o monitor a blood profile.

¢) On'22 November 2011, WADA’s lead Counsel agreed that he would delay his
questioning of Dr Ashenden on the issue of the phthalate-free bags to the following
day. The Appellants understood from the response of the President of the Panel that
the request was granted. The decision of the Panel on 23 November 2011 not to
allow WADA. to put questions on this point to its expert was therefore unexpected
and inconsistent with the Panel’s indications of the previous day.

Mr Contador’s Counsel stated he did not understand the view of the Appellants and
disagreed with their objections.
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150.  The RFEC agreed with the Athlete’s Counsel and expressed its appreciation for the
constructive spirit of the members of the Panel. The RFEC considered that all the parties
-were treated equally and rightfully.

151.  The Panel confirms that it ca1efu]ly heard and took into account in its discussion and
subsequent deliberations all of the submissions, evidence and arguments presented by the
parties, even if they have not been specifically summarized or referred to in the present
award.

VII. JURISDICTION OF THE CAS

152.  Article R47 of the Code provides as follows:

“An appeal against the decision of a j%a’eratzon, association or sports-related body may
be filed with the CAS insofar as the statutes or regulations of the said body so provide or
as the parties have concluded a specific arbitration agreement and insofar as the
Appellant has exhausted the legal remedies available to him prior to the appeal, in
accordance with the statutes or regulations of the said sporis-related body.

An appeal may be filed with the CAS against an award rendered by the CAS acting as a
first instance tribunal if such appeal has been expressly provided by the rules applicable
to the procedure of first instance.”

153.  The jurisdiction of CAS in this matter is undisputed and derives from Articles 329.1 and
330 UCI ADR.

154.  Article 329.1 UCI ADR provides:

“The following decisions may be appealed to the Court of Arbitration for Sport.
1. a decision of the hearing body of the National Federation under article 272; (...)”

155.  Article 330 UCI ADR provides, in its relevant parts:

“In cases under article 329.1 to 329.7, the following parties shall have the right to appeal
to the CAS:

()

¢) the UCIL

(..)
) WADA.

YIII. ADMISSIBILITY

156.  Article R49 of the Code provides as follows:

“In the absence of a time limit set in the statutes or regulations of the federation,
association or sports-related body concerned, or of a previous agreement, the time limit
for appeal shall be twenty-one days from the receipt of the decision appealed against.

C")”'
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Article 334 UCI ADR provides that:

“[t]he statement of appeal by the UCI, the National Anti-Doping Organization, the
International Olympic Committee, the International Paralympic Commiltee or WADA must
be submitted to the CAS within 1 (one) month of receipt of the full case file from the
hearing body of the National Federation in cases under article 329.1, 329.2 and 329.5 and
Jfrom the UCI in cases under article 329.3, 329.4, 329.6 and 329.7. Failure to respect this
time limit shall vesult in the appeal being disbarred. Should the appellant not request the
file within 15 (fifteen) days of receiving the full decision as specified in article 277 or the
decision by the UCI, the time limit for appeals shall be 1 (one) month from the reception of
that decision.

In any event, WADA may lodge an appeal 21 (hwenty-one) days after the last day on which
any other party in the case could have appealed”.

The UCI received the Decision on 15 February 20 11 by email and requested the complete
case file on 18 February 2011. The complete case file from the RFEC was received by the
UCI on 24 February 2011. '

The statement of appeal from the UCI was filed on 24 March 2011, within one month of
the receipt of the complete file concetning Mr Contador. 1t follows that the appeal from the
UCI was filed in due time and is admissible.

The statement of appeal from WADA was filed on 29 March 2011, within 21 days after the
last day on which any other party in the case could have appealed. It follows that the
appeal from WADA was filed in due time and is admissible.

APPLICABLE LAW TO THE MERITS

Article R58 of the Code provides as follows:

“The Panel shall decide the dispute according to the applicable regulations and the rules
of law chosen by the parties or, in the absence of such a choice, according to the law of
the country in which the federation, association or sports-related body which has issued
the challenged decision is domiciled or according to the rules of law, the application of
which the Panel deems appropriate. In the latter case, the Panel shall give reasons for its
decision.”

Article 1 UCI ADR provides that “These Anti-Doping Rules shall apply to all License-
Holders”. Furthermore, pursuant to Article 2 UCI ADR “Riders participating in
International Events shall be subject to In-Competition Testing under these Anti-Doping
Rules”.

The UCT ADR in the version that entered in force in 2010 shall be applicable to the present
case as Mr Contador was tested on 21 July 2010.

Article 344 UCI ADR provides that “/t]he CAS shall have full power o review the facts
and the law. The CAS may increase the sanctions that were imposed on the appellant in the
contested decision, either at the request of a party or ex officio”. This provision finds an
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echo in Article R57 of the Code according to which “[t/he Panel shall have full power to
review the facts and the law. (...)”.

Article 345 UCI ADR provides that “/t]he CAS shall decide the dispute according to these
Anti-Doping Rules and additionally Swiss law”.

It follows that this dispute will be decided according to the UCI ADR and additionally
Swiss Law.

PRELIMINARY ISSUES

THE PROTECTED WITNESS

The parties® positions with respect to the issue of the protected/anonymous witness may be
summarised as follows:

»  On 11 May 2011, as previously announced in its appeal brief, WADA filed a witness
statement from an anonymous witness. WADA indicated that such witness did not
accept to reveal his/her identity as he/she feared the consequences his/her revelations
may have for him/her and his/her family.

»  The UCI did not object to the submission of the statement and the examination of
this witness as a protected witness.

»  Mr Contador considered that allowing an unnamed witness to provide evidence
would be contrary to a fair hearing, notwithstanding the fact that such testimony is
irrelevant in the present factual circumstances and that the present mafter only
concerns how clenbuterol entered Mr Contador’s body while the witness statement
of the anonymous witness deals with events that allegedly happened in 2005 and
2006 which are, according to Mr Contador, totally irrelevant to this case. Mr
Contador therefore requested that such testimony be declared inadmissible or,
alternatively, that the name of the witness be disclosed.

»  The RFEC indicated it had no interest in knowing the identity of such witness. It
requested to be able to put questions to him/her in an efficient manner, however

preserving his/her identity.

The starting point to determine the applicable law on matters of evidence is — for all
international arbitrations having their seat in Switzerland — Art, 184.1 of the Private
International Law Act (hereinafter referred to as “PILA”).

Art. 184.1 of the PILA provides that the Panel “... itself shall conduct the taking of
evidence”. The Panel considers that in keeping with this provision it is competent to decide
whether or not a given evidence adduced by one of the parties is admissible or not
(BERGER/KELLERHALS, International and Domestic Arbitration in Switzerland, 2™ ed,
2010, no 1205; POUDRET/BESSON, Comparative Law on International Arbitration, 2 ed,
2007, no 643; KAURMANN-KOHLER-RIGOZZI, International Commercial Arbitration, oM ed,

2010, no 478).
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Tnasmuch as the PILA (or the Code) contains a lacuna regarding the rules on evidence, the
Panel has the powers to fill it. This follows from At. 182.2 of the PILA, according to
which the Panel is entitled to fill a (procedural) lacuna either “directly or by reference to a
statute or to rules of arbitration”.

However, this power of the arbitral fribunal is not unlimited as has been expressed by a
Panel in another CAS case (CAS 2009/A/1879 Alejandro Valverde Belmonte v/ CONI, no.
102):

‘Le pouvoir discretionnaire de la Formation de combler foute lacune est — en
'absence de régles expresses dans les articles 176 ss LDIP et le Code TAS — limité

que par I’ordre public procédural et les droits procédureaux des parties (Kaufmann-
Kohler/Rigozzi, Arbitrage International, 2006, Rn. 464). Selon la jurisprudence du
Tribunal Féedéral 'ordre public procédural n’est pas facilement violé. Selon le
Tribunal Fédéral, I’ordre public procédural w’est violé que ,lorsque des principes
fondamentaux et généralement reconnues ont été violés, ce qui conduit a une
contradiction insupportable avec les valuers reconnues dans un Etat de droit’ (TF

Bull ASA4 2001, 566, 570).

The issue of the anonymous witness is linked to the right to a fair trial guaranteed under
Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms of the Council of Burope (hereinafter: the “ECHR?), notably the right for a
person to examine or have examined witnesses testifying against him or her (Article 6.3
ECHR). As provided under Article 6.1 ECHR, this principle applies not only to eriminal
procedures but also to civil procedures.

The Panel is of the view that even though it is not bound directly by the provisions of the
ECHR (cf. Art 1 ECHR), it should nevertheless account for their content within the
framework of procedural public policy.

In addition, it is noteworthy that Article 29.2 of the Swiss Constitution guarantees the same
rights, aimed at enabling a person to verify and discuss the facts alleged by a witness.

Admitting anonymous witnesses potentially infringes upon both the right to be heard and
the right to a fair trial of a paity, since the personal data and record of a witness are
important elements of information to have in hand when testing his/her credibility.

Furthermore, it is a right of each party to assist in the taking of evidence and to be able to
ask the witness questions (KuKo-ZPO/SCHMID, 2011, Art. 155 no. 4; BSK-ZPO/GUYAN,
2010, Art. 155 Rn. 14; WEIBEL/NAGELI, in Sutter-Somm/Hasenbshler/Leuenberger, ZPO,
2011, Art. 155 no 13 and 173 no. 2). '

However, not all encroachments on the right to be heard and to the right to a fair trial
amount to a violation of those principles or of procedural public policy. In a decision dated
2 November 2006 (ATF 133 I 33), the Swiss Federal Tribunal decided (in the context of
criminal proceedings) that the ‘admission of anonymous witness statements does not
necessarily violate the right to a fair trial as provided under Article 6 ECHR.
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According to the Swiss Federal Tribunal, if the applicable procedural code provides for the
possibility to prove facts by witness statements, it would infringe the principle of the
court’s power to assess the witness statements if a party was prevented from the outset
from relying on anonymous witness stalements. The Swiss Federal Tribunal stressed that
the RCHR case law recognises the right of a party to use anonymous witness statements
and to prevent the other party from cross-examining such witness if “la squvergarde
d’intéréts dignes de protection”, notably the personal safety of the witness, requires it.

The Panel considers that these principles apply also to civil proceedings. The Panel is
comforted in its view by the content of Art. 156 of the Swiss Code of Civil Procedure
(hereinafter referred to as “CCP”), which provides that a court is entitled to take all
appropriate measures (cf DIKE-Komm-ZPO/LEU, 2011, Art. 156 no. 12; KuKo-
ZPO/SCHMID, 2011, Art. 156 no. 4; CPC-SCHWEIZER, 2011, Art. 156 no. 11 ff) if the
evidentiary proceedings endanger the protected interests of one of the parties or of the

witness,

There is no doubt that the personality rights as well as the personal safety of a witness form
part of his/her interests worthy of protection (CPC-SCHWEIZER, 2011, Art. 156 Rn. 6).
However, according to the predominant view an abstract danger in relation to these
interests is insufficient. Rather there must be a concrete or at least a likely danger in
relation to the protected interests of the person concerned (DIKE-Komm-ZPO/LEU, 2011,
Art. 156 Rn. 8). Furthermore, the measure ordered by the tribunal must be adequate and
proportionate in relation to all interests concerned. The more detrimental the measure is to
the procedural rights of a patty the more conerete the threat to the protected interests of the
witness must be.

Referring to ECHR case law (the Doorson, van Mechelen and Krasniki cases), the Swiss
Federal Tribunal considered that the use of protected witnesses, although admissible, must
be subject to strict conditions: the witness shall motivate histher request to remain
anonymous in a convincing manner; and the court must have the possibility to see the
witness. In such cases, the right to a fair trial must be ensured through other means, namely
a cross-examination through “audiovisual protection” and an in-depth verification of the
identity and the reputation of the anonymous witness by the court. Finally, the Swiss
Federal Tribunal stressed that the ECHR and its own jurisprudence impose that the
decision is not “solely or to a decisive extent” based on an anonymous witness statement.

Again referring to the ECHR jurisprudence, the Swiss Federal Tribunal concludes that (i)
the witness must be concretely facing a risk of retaliations by the party he/she is testifying
against if histher identity was known; (ii) the witness must be questioned by the court itself
which must check his/her identity and the reliability of his/her statements; and (iii) the
witness must be cross-examined through an “audiovisual protection system”.

The above-mentioned jurisprudence and principles established by the ECHR and the Swiss
Federal Court led CAS in a previous case and based on the merits and specific
circumstances of that case to allow the testimonies of protected witnesses (CAS
2009/4/1920 FK Pobeda, Aleksandar Zabrcanec, Nikolce Zdraveski v. UEFA).




CAS 2011/A/2384 UCI v. Alberto Contador. Velasco & RFEC - Page 41

Tribunal Arbitral du Sport CAS 2011/A/2386 WADA v. Alberto Contador Veldsco & REEC
Court of Arbitration for Sport

184,

185.

186.

187.

188.

189.

190.

Howevet, in this case, in light of the above-examined criteria, the Panel found that, in the
form requested, the measure requested by WADA was disproportionate in view of all the
interests at stake. In particular the Panel found that it was insufficiently demonstrated that
the interests of the witness worthy of protection were threatened to an extent that could
justify a complete protection of the witness’ identity from disclosure to the Respondents,
thus, curtailing the procedural rights of the Respondents to a large degrec.

The Panel sought an alternative solution by proposing to the parties a manner of hearing
and cross-examining the witnesses that it deemed would more adequately balance the
interests at stake. The proposal would have enabled the Panel to be satisfied that it could
hear the witness’ testimony in a reliable form, while sufficiently accounting for Mr
Contador’s defence rights, including his counsels’ need to prepare the cross examination in
an efficient manner given the witnesses’ scvere accusations against Mr Contador.
However, neither WADA nor Mr Contador agreed to the Panel’s proposal.

Given the above circumstances and in tight of all the submissions of the parties, the Panel
decided to deny WADA's request to hear such witness without the disclosure of his/her
identity to the opposing patty.

WITNESS STATEMENT OF MR JAVIER LOFEZ

On the first day of the hearing (21 November 2011), the Respondents declared not to
object the summary of Mr Lopez’ expected testimony presented by WADA on 15
November 2011.

ADMISSIBILITY OF NEWLY PRESENTED EVIDENCE

Mr Contador considered that the recently published news he filed on 16 November 2011,
concerning cattle contamination in Denmark, established that clenbuterol contamination is
a worldwide problem and that he intended to rely on such documents during the course of
the hearing.

WADA considered the news story to be irrelevant. The meat in this news story was pork
and not veal or beef, Furthermore, according to the article, Denmark only exported meat
contaminated with salmonella and not clenbuterol-contaminated meat.

Considering the positions of both the Athlete and WADA, the Panel decided to admit the
news story to the file, taking into account the position of WADA regarding its iirelevancy.
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191.

MERITS

APPLICABLE REGULATORY FRAMEWORK

According to Article 21 UCI ADR “The following constitutes anti-doping rule violations:

1.

Warning:

1)

)

The presence of a Prohibited Substance or its Metabolites or Markers in a Rider’s
bodily Specimen.

1.1

It is each Rider’s personal duty to ensure that no Prohibited Substance enters
his body. Riders are responsible for any Prohibited Substance or its
Metabolites or Markers found to be present in their bodily Specimens.
Accordingly, it is not necessary that intent, fault, negligence or knowing Use
on the Rider’s part be demonsirated in order to establish an anti-doping
violation under article 21.1.

Riders must refrain from using any substance, foodstuff; food supplement or drink of
which they do not know the composition. It must be emphasized that the composition
indicated on a product is not always complete. The product may contain Prohibited
Subsiances not listed in the composition.

Medical treatment is no excuse for using Prohibited Substances or Prohibited
Methods, except where the rules governing Therapeutic Use Exemptions are
complied with.

1.2 Sufficient proof of an anti-doping rule violation under article 21.1 s

1.3

1.4

L5

established by either of the following: presence of a Prohibited Substance or
its Metabolites or Markers in the Rider’s A Sample where the Rider waives
analysis of the B Sample and the B Sample is not analyzed; or, where the
Rider's B Sample is analyzed and the analysis of the Rider’s B Sample
confirms the presence of the Prohibited Substance or its Metabolites or
Markers found in the Rider’s A Sample.

Excepting those substances for which a quantitative threshold is specifically

identified in the Prohibited List, the presence of any quantity of a Prohibited
Substance or its Metaholites or Markers in a Rider’s Sample shall constitute
an anti-doping rule violation.

As an exception to the general rule of article 21.1, the Prohibited List or
International Standards may establish special criteria for the evaluation of
Prohibited Substances that can also be produced endogenously.

The presence of a Prohibited Substance or its Metabolites or Markers

- consistent with the provisions of an applicable Therapeutic Use Exemption
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issued in accordance with the present Anti-Doping Rules shall not be
considered an anti-doping rule violation.

2 ()"

On 21 July 2010, at the occasion of the second rest day of the 2010 Tour de France,
following the 16™ stage, Mr Contador was subjected to a doping test and requested to file a
urine sample. Both the A and B test results were positive for clenbuterol. Clenbuterol is a
non-threshold prohibited substance that appears in Article S1.2 (other Anabolic Agent) of
the 2010 WADA Prohibited List.

Article 22 UCI ADR provides the following regarding the burden and standard of proof
applicable to anti-doping organisations in ordér to establish an anti-doping rule violation:

“The UCT and its National Federations shall have the burden of establishing that an anti-
doping rule violation has occurved. The standard of proof shall be whether the UCI or its
National Federation has established an anti-doping rule violation to the comfortable
satisfaction of the hearing panel bearing in mind the seriousness of the allegation which is
made. This standard of proof in all cases is greater than a mere balance of probability but
less than proof beyond a reasonable doubt. Where these Anti-Doping Rules place the
burden of proof upon the License-Holder alleged to have committed an anti-doping rule
violation to rebut a presumption or establish specified facts or circumstances, the standard
of proof shall be by a balance of probability, except as provided in articles 295 and 305
where the License-Holder must satisfy a higher burden of proof.”

The Panel notes that Articles 295 (concerning the regime of elimination or reduction of the
period of ineligibility for specified substances under specific circumstances) and 305
(aggravating circumstances) UCI ADR do not apply in the present mattez.

In his answer, Mr Contador states that “in circumstances where the concentration of the
Prohibited Substance is extremely low, as in this case, and deliberate use is ruled out, the
presence of the Prohibited Substance alone is sufficient to establish that an anti-doping
rule violation has occurred”.

It is therefore undisputed that Mr Contador has committed an anti-doping rule violation
and that the Appellants have met the standard of proof given the analytical reports made by
the Cologne. Laboratory and the confirmation of the adverse analytical finding by the B
Sample. '

Article 293 UCI ADR determines the consequence of an anti-doping rule violation:

“The period of Ineligibility imposed for a first anti-doping rule violation under article 21.1
(Presence of a Prohibited Substance or its Metabolites or Markers), article 21.2 (Use or
Attempted Use of a Prohibited Substance or Prohibited Method) or article 21.0
(Possession of a Prohibited Substance or Prohibited Method) shall be

2 (two) years' Ineligibility
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unless the conditions for eliminating or reducing the period of Ineligibility as provided in
articles 295 to 304 or the conditions for increasing the period of Ineligibility as provided
in article 305 are met.”

The Athlete seeks to eliminate or reduce the 2-year period of ineligibility based on Articles
296 and 297 UCI ADR. These Articles provide the following: '

Article 296 UCI ADR:

“If the Rider establishes in an individual case that he bears No Fault or Negligence, the
otherwise applicable period of Ineligibility shall be eliminated. When a Prohibited
Substance or its Markers or Metabolites is detected in a Rider’s Sample as referred to in
article 21.1 (presence of a Prohibited Substance), the Rider must also establish how the
Prohibited Substance entered his system in order to have the period of Ineligibility
eliminated. In the event this article is applied and the period of Ineligibility otherwise
applicable is eliminated, the anti-doping rule violation shall not be considered a violation
for the limited purpose of determining the period of Ineligibility for multiple violations
under articles 306 to 312.”

Article 297 UCI ADR:

“If a License-Holder establishes in an individual case that he bears No Significant Fault
or Negligence, then the period of Ineligibility may be reduced, but the reduced period of
Ineligibility may not be less than one-half of the period of Ineligibility otherwise
applicable. If the otherwise applicable period of Ineligibility is a lifetime, the reduced
period under this section may be no less than 8 (eight) years. When a Prohibited Substance
or its Markers or Metabolites is detected in a Rider’s Sample as referred to in article 21.1
(presence of Prohibited Substance), the Rider must also establish how the Prohibited
Substance entered his system in order to have the period of Ineligibility reduced.”

The strict liability principle of the above-quoted Article 21.1.1 UCI ADR is applicable to
the present dispute. The contention that the prohibited substance did not have a
performance enhancing effect on the Athlete and that he must have ingested the substance
inadvertently does not preclude the application of the strict lability principle.

Consequently, pursuant to Articles 22, 296 and 297 UCI ADR and according to established
CAS jurisprudence (CAS 2005/4/922, 923 & 926 UCI & WADA v. Hondo & Swiss
Olympic, CAS 2006/4/1067 IRB v. Keyter, CAS 2006/4/1130 WADA v. Stanic & Swiss
Olympic), in order for the athlete to escape a sanction, the burden of proof shifts to the
athlete who has to establish;

1)  how the prohibited substance entered the athlete’s system; and

2)  that the athlete in an individual case bears no fault or negligence, or no significant
fault or negligence. _

Pursuant to Art. 22 UCI ADR, and as it is for the athlete to establish the above mentioned

facts: ' .

“Where these Anti-Doping Rules place the burden of proof upon the License-Holder
alleged to have committed an anti-doping rule violation to rebut a presumption or
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202,

()

203.

204.

205.

establish specified facts or circumstances, the standard of proof shall be by a balance of
probability,...”

THE ISSUES THAT NEED TO BE DECIDED

As already. explained, the results of the tests and the presence of the Prohibited Substance
in Mr. Contador’s body were not contested. Therefore, pursuant to the regulatory
framework as descried above and the submission of the parties, the main questions to be
resolved by the Panel in the present dispute are:

A. Taking into account that an anti-doping rule violation has been established by the
Appéllants, did Mr Contador establish, considering the required standard of proof,
how the prohibited substance entered his system?

B. If Mr Contador is able to convince the Panel with the required standard of proof how
 the prohibited substance entered his system, does he, in such circumstances, bear no
fault or negligence or no significant fault or negligence?

C.  If necessary, what must be the sanction imposed on Mr Contador? Particularly, how
long shall the period of incligibility last, when would such period commence and
which results would have to be disqualified, leading to loss of prize money and
ranking points?

THE APLICATION OF THE BURDEN AND STANDARD OF PROOF INTHE
CIRCUMSTANCES OF THIS CASE

As previously explained, in this case Mr Contador alleges that the Prohibited Substance
entered his body as a result of eating a piece of contaminated meat (without the Athlete
knowing that the meat was contaminated).

Although arguing that under the UCI ADR they are under no duty to establish how the
Prohibited Substance entered the Athlete’s body, the Appellants nevertheless decided to

- put forward alternative theories as to the possible sources of the Prohibited Substance and

to try and establish that those sources were more likely to be the reason for the presence of
the Prohibited Substance in the Athlete’s system than the ingestion of allegedly
contaminated meat.

Therefore, the Panel will begin by examining how the term “balance of probability” shall
be interpreted and how the framework regarding the burden and standard of proof is to be
applied.in a case in which the Appellants do not limit themselves to arguing that the
Respondént: has.- failed to establish the reality of his own contentions regarding how the

- Prohibited Substance entered his body. As these various issues are closely related, they

will be dealt with together.
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207.
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209,

UCI

In its appeal brief of 18 April 2011, the UCI alleges that it is neither the burden of the UCI
to suggest possible routes of ingestioti; iof: 1o show how likely any of the possible routes of
ingestion might be. To the contrary, it is the burden of Mr Contador to show that his thesis
of meat contamination is correct, or af least; that 1) his thesis of meat contamination is
mote likely than any other possible:toute'of ingestion; and 2) meat contamination is more
likely to have occurred than not.to-have occurred. Thercfore, the UCI does not have the
burden to show that another possibletoute’of ingestion exists and is more likely than the
route proposed by Mr Contador (meat qontammatlon) |

According to the UCI, meeting the standard of the balance of probability means that it is
established that something is more likely to have happened than not to have happened. For
the purpose of having the period of ineligibility eliminated under Article 296 UCI ADR or
reduced under Article 297 UCI ADR, Mr Contador puts forward one single possibility as
the route of ingestion. The clrcumstance that such route of ingestion is materially possible
and can explain as such the presence of clenbuterol is not enough to satisfy the standard of
balance of probability; Mr Contador has to show that this possible route of ingestion is
more likely to have happened than not {6 have happened.

Where various possible routes of ingestion exist, the circumstances of the particular case
will provide indications for the greater or lesser degtee of likelihood of each of them. The
result of the assessment and comparison of the degree of likelihood of each of the possible
routes of ingestion may be that one of these possible routes of ingestion is accepted as
being more likely than any of the other possibilities.

However, the burden of proof that is on Mr Contador is not met by merely alleging and
invoking evidence that a given: route of ingestion occurred; in addition to that he has to
show that this contended route of ingestion; as such, is more likely to have occurred than
not to have occurred. It is in this way the UCI understands § 5.9 of CAS 2009/4/1930

WADA & ITF v. Gasquet:

“In view of these provisions, it :'is:the ='Panel’s. understanding that, in case it is offered
several alternative explanations for-the-ingestion of the prohibited substance, but it is
satisfied that one of them is more likely:than not to have occurred, the Player has met the
required standard of proof regarding the means of ingestion of the prohibited substance.

In that case, it remains irrelevant that there may also be other possibilities of ingestion, as
long as they are considered by the Pahel to be less likely to have occurred. In other words,

for the Panel to be satisfied thar a means of mgestzon is demonstrated on a balance of
probability simply means, in percentage terms, that it is satisfied that there is a 51%
chance of it having occurred.. T he. Player thus needs to show that one specific way of

ingestion is marginally more hkely Ihan not to have occurred.”
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WADA

WADA alleges in its appeal brief of 18 April 2011 that the balance of probability standard
entails that the athlete has the burden of convincing the Panel that the occurrence of the
circumstances on which the athlete relies is more probable than their non-occurrence.
WADA also refers to § 5.9 of CAS 2009/4/1930 WADA & ITF'v. Gasquet.

According to WADA, the first instance body did not apply this test correctly and erred as it
considered, in essence, that the food contamination was established because no contrary
explanation was supposedly proven. The first instance body placed de Jfacto the burden of
proof upon the anti-doping organisation instead of upon the athlete; the assumption of food
contamination alleged by Mr Contador was accepted because it was not excluded by other
evidence. Such reasoning is contrary to the balance of probability test: the question is not
to know if the theory of the athlete can be excluded, but rather to determine if it is more
likely than not that the alleged scenario has occuired. '

The Decision seems to be based on the erroneous assumption that the UCI and WADA are
required to eliminate the theoretical possibility of a case of clenbuterol-contamination meat
in Burope, Spain or the Basque Country, whereas in reality it is the Athlete who has the

. burden of proving that it is more likely than not that the meat he ate was contaminated with

clenbuterol.

In his closing submissions, WADA’s Counsel alleged that the fact that WADA is the
Appellant and it put forward and tried to establish alternative theories and possibilities to
the theory of the Respondent, does not, in any way, effect the principle of who bears the
burden of proof in this case. The question remains if the burden of proof was met by the
Athlete.

According to WADA an adequate subscription of the balance of plobablhty is given in
CAS 2008/4/1515 WADA V. Swiss Olympic Association & Simon Daubney p 23. n°116,
according to which “the balance of probability standard entails that the athlete has the
burden of persuading the Panel that the occurrence of the circumstances on which the
athlete relies is more probable than their non-occurrence or more probable than other
possible explanations of the positive testing (see e.g. CAS 2006/4/1067 IRB v. Keyter,
para. 6.8; CAS 2007/4/1370 & 1376 FIFA, WADA v. CBF, STJD, Dodd, para. 127)". The
Athlete’s theory must be established taking into account other alleged possibilities, but the
Panel must be careful not to shift the burden to the Appellants.

The Athlete must prove more than only a mere possibility of the occurrence of his theory;
he has to prove how the prohibited substance entered his system. The Athlete has to
establish facts that could convince the Panel, on a balance of probabilities, that indeed, in
this case: (a) he ate contaminated meat; and (b) the contaminated meat was indeed the
source of the prohibited substance found in his body. Here, the missing link in the
Athlete’s theory, according to WADA, is proof that the meat he ate was contaminated.
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217.
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Mr Contador

In his answer of 8 July 2011, Mr Contadot’s primaty submission is that he has shown
enough evidence that it was more likely than not that clenbuterol originated from
contaminated meat that he ate. Rather than conceding the likelihood that contaminated
meat was the cause of his positive test, the Appellants have proposed various alternatives
during various stages of the proceedings against him, no matier how unlikely those
alternatives may have been. The Appellanis focus their appeal predominantly on their
blood transfusion theory, while their supplements theory is merely a fall-back position.
This approach appears to be aimed at countering the Athlete’s contention that clenbuterol
came from contaminated meat.

It is notable that the Appellants have not actually ruled out contaminated meat as a
possibility (because they cannot do so) but that they have merely asserted that the blood
transfusion theory and the supplement theory are more likely to have been the source of the
prohibited substance. This leaves the Panel faced with a choice of three possibilities as to
how the clenbuterol entered the Athlete’s system.

The Athlete alleges that even though Swiss law governs this arbitration, the “balance of
probability” standard applicable to this dispute is a common law concept. Under Swiss
law, the standard of proof is governed by the rules of law applicable to the merits of the
dispute, here Swiss law and the UCI ADR. Under Swiss substantive law, the standard of
proof is either the default standard generally referred to as the “judge’s persuasion”
“conviction du juge”) or any lower standard of proof if so provided for by the relevant
substantive rule itself or by the courts. In any event, the actual standard of proof to be
applied to a specific fact must be determined taking into account the meaning and the spirit
of the law. In particular, a reduced standard of proof must apply when procedural fairness
(prozessuale Billigkeif) so requires, for example because the relevant facts are particularly
difficult to establish.

The following reduced standards of proof (preuve facilitée) are generally applied under
Swiss law:

a)  high likelihood/plausibility (haute vraisemblance; hohe Wahrscheinlichkeif), which
“is fulfilled when according to the judge’s assessment there is no serious room left
for any version of facts diverging from the alleged version.”

b) Simple likelihood/plausibility —(vraisemblance; einfache Wahrscheinlichkeit,
Glaubhaftmachung), which is satisfied when the existence of a fact is supported by
important/significant elements, even if the judge cannot rule out that — based on less
important/significant elements — the alleged fact did actually not occur.

Several provisions of Swiss substantive law explicifly call for the application of such a
reduced standard of proof. In the present case, the relevant substantive provision is Article
22 UCI ADR, which sets forth a reduced standard of proof of “balance of probability”.
This reduced standard of proof is based on the WADC and is deliberately different from

+ that generally used under Swiss law. Indeed, the original French franslation of the WADC
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refers neither to “vraisemblance™ nor to “haute vraisemblance” and rather uses the very
different phrase “simple prépondérance des probabilitiés”,

It is thus submitted that the WADC — which was originally drafted in English by common
law lawyers — used the words “balance of probability” to indicate the well-known standard
of proof principle that applies in commori law jurisdictions. The application of this lower
standard of proof is not inconsistent with Swiss law since, as mentioned above, Swiss law
provides that the standard of proof is an issue governed by the rules of law applicable to
the merits of the dispute.

In his legal opinion, Professor Riemer confirms that, as an association incorporated in
Switzerland, the UCI is indeed entitled to provide for a specific standard of proof which
does not necessarily correspond to the standard of proof that would be applicable before
Swiss courts. Accordingly, the Athlete referred to common law cases to illustrate how the
“balance of probability” must be applied.

In arguing their case as to other possible causes of the adverse analytical finding, the
Appellants fundamentally mischaracterise and/or misunderstand the operation of the
burden and standard of proof in a context such as the present one. As a matter of principle,
the starting point is that the legal burden of proving an offence is on the accusing
regulatory authority. Where a regulatory authority accuses an individual of a doping
offence, the standard of proof required of the regulatory authority for a finding of guilt is
“comfortable satisfaction”. That is not as high as the criminal standard of “beyond
reasonable doubt”, but is a higher standard than the private law standard of the “balance of
ptobabilities”. This is due to the seriousness of the charge of cheating and the
consequences that a conviction entails. This is reflected in Article 22 UCI ADR.

The importance and difficulty of the struggle against doping in sport has however brought
about a qualification to these two normal indispensable precepts of justice. That
qualification is that once a strict liability doping offence is established by demonstrating no
mote than the presence of a prohibited substance in an athlete’s sample, the burden shifis
onto the athlete to establish how the substance came into his body and that he bore no fault
or negligence for its presence (see Atticle 296 UCI ADR and Article 10.5.1 WADC). In
essence, the athlete must prove his innocence. This significant incursion into the rights of
the accused is however justified by the need to protect sport and the difficulty faced by the
regulatory authority to actively prove the method of ingestion and the athlete’s degree of
fault,

That this is such a significant incursion is reflected, first of all, in the fact that the standard
of proof that the athlete has to discharge in these circumstances is described as the balance
of probabilities (see Article 22 UCI ADR and Article 3.1 WADC). It would not be
justifiable to require a higher standard from the athlete because, against the background of
strict liability and the difficulties already faced by the athlete in relying on Article 296 UCI
ADR, that would be a step too far. The anti-doping regulations are proportionate, but only
just so. They are balanced, but on the edge of the precipice of unfairness and arbitrariness.
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According to Mr Contador, the issue of whether something has happened in the past cannot
be subjected to any measure of probability: it cither already happened or it did not. It is
impottant to bear this in mind when one seeks to understand and apply the concept of a
balance of probabilities to an ex post, historical, analysis. What an ex post analysis
involves is ascertaining what is most likely to have happencd, on the basis of all the
evidence available after it has happened. It is critical then to that exercise that one does not
confuse the probability of something happening ex ante (in the future) with the evaluation
of evidence as to what happened ex post (in the past). Not making that distinction would
produce an invalid result. To cxamine only the future likelihood of meat being
contaminated with clenbuterol and being eaten by an athlete who is then tested -would
produce a wholly invalid result, because it would not take into account the evidence that
the athlete did in fact eat meat and was tested- and did test positive for clenbuferol in
circumstances where everyone accepts that deliberate ingestion can be ruled out, so
indicating that meat contamination is likely or at least possible. Put differently, the
proposition that something happens only rarely does not advance maiters if other evidence
indicates that this may have been one of those rare occasions. The fact that someone is
unlikely to be struck by lightning is of no relevance when 